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THE FINANCIAL SERVICES AUTHORITY BILL, 2016 

 

A Bill for 

AN ACT of Parliament to provide for the establishment of uniform norms and 

standards in relation to the conduct of providers of financial products and finan-

cial services, the establishment of the Financial Services Authority, the Financial 

Sector Ombudsman and the Financial Sector Tribunal, the promotion and mainte-

nance of a fair and efficient financial sector in Kenya, and for connected purposes. 

 

ENACTED by the Parliament of Kenya as follows― 

PART I — PRELIMINARY  

Short title and com-
mencement  

1. (1) This Act may be cited as the Financial Services Authority 

Act, 2016. 

(2) This Act shall come into force on such date as the Cabinet 

Secretary may, by notice in the Gazette, appoint. 

(3) The Cabinet Secretary may appoint different dates for com-

ing into force of different provisions of this Act. 

Interpretation  2. (1) In this Act, unless the context otherwise requires— 

“administrative penalty” means an amount payable under section 

98; 

“administrative penalty order” means an order under section 98; 

“Authority” means the Financial Services Authority established 

by section 10; 

“Board” means the Board of the Authority provided for under 

section 16; 

“Board member” means a member of the Board appointed or 

holding office under section 16; 

“Board Secretary” means the Board Secretary for the time being 

appointed under section 25; 

“business document” means a document held by a person in con-

nection with carrying on a business; 

“business premises” means premises, including a building or a 

part of a building, used by a person for carrying on a business; 
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“Cabinet Secretary” means the Cabinet Secretary responsible for 

finance; 

“Capital Markets Act” means the Capital Markets Act (Cap. 

485A); 

“Capital Market Compensation Fund” means the fund of that 

name established by section 116; 

“Central Bank of Kenya” means the Central Bank of Kenya es-

tablished by the Central Bank of Kenya Act (Cap. 491); 

“Central Bank of Kenya supervised entity” means, except as 

specified in regulations made for this definition, an entity regulated 

by the Central Bank of Kenya under a written law; 

“Central Depositories Act” means the Central Depositories Act 

(Cap. 485D); 

“Chairperson” means the Chairperson of the Board appointed 

under section 16(1)(a);  

“Chief Executive Officer” means the Chief Executive Officer of 

the Authority appointed under section 20; 

“Companies Act” means the Companies Act, 2015 (No. 17 of 

2015); 

“conduct rule” means a rule made under section 31; 

“Compensation Fund” means a fund established by section 116; 

“Compensation Fund Board” means the Board established under 

section 118 to manage the Compensation Fund; 

“Conduct Compensation Fund” means the fund of that name es-

tablished by section 116; 

“Consumer Protection Act” means the Consumer Protection Act 

(No. 46 of 2012);  

“control function” means each of the following— 

(a) the risk management function;  

(b) the compliance function; 

(c) the internal audit function; and 

(d) the actuarial function; 
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“dealing” in a financial product is defined in sections 4(8) to 

(11); 

“decision-maker” means— 

(a) in relation to a reviewable decision by the Authority — 

the Authority; 

(b) in relation to a reviewable decision by an SRO in the ex-

ercise of powers or performance of functions that the 

SRO is authorised to exercise or perform — the SRO; 

(c) in relation to a reviewable decision on a claim for com-

pensation from a Compensation Fund — the Compensa-

tion Board; 

(d) in relation to a decision referred to in paragraph (c) of the 

definition of “reviewable decision” in this section — the 

person identified in the regulations as the decision-

maker; 

“directive” means a directive under section 89 or under a sectoral 

law; 

“disqualified person” means a person who— 

(a) is or has at any time been adjudged bankrupt or has en-

tered into a composition scheme or arrangement with his 

or her creditors; 

(b) has been convicted or found guilty of an offence, either 

in the Republic or in a foreign country, being an of-

fence— 

 (i) involving dishonesty, fraud or moral turpitude; or 

 (ii) the maximum penalty for which is or includes a term 

of imprisonment for six months or more; 

(c) is prohibited by or under a written law from being a di-

rector of, or taking part in the management of, a financial 

institution or a company, either in the Republic or in a 

foreign country; 

(d) is a member of the National Assembly or of a local au-

thority; 

(e) is a director or employee of, or is engaged as an auditor 

for, a financial institution; or 
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(f) has a direct material financial interest in a financial insti-

tution, except as a financial customer; 

“eligible prudentially regulated financial institution” means— 

(a) a securities exchange and a derivatives exchange, as these 

are defined in the Capital Markets Act; 

(b) a central; depository as defined in the Central Deposito-

ries Act;  

(c) a clearing house as referred to in the Capital Markets Act’ 

in the  

(c) an insurer as defined in the Insurance Act; 

(d) a Sacco; 

(e) a prudentially regulated financial institution of a kind 

specified in regulations made for this definition; 

“enforceable undertaking” means an undertaking described in 

section 84; 

“ex officio Board member” means a Board member referred to in 

section 16(1)(b), (c) or (d); 

“financial conduct licence” means a licence under Part IV; 

“financial conglomerate” means a group (as defined in the Com-

panies Act) designated as such under section 70; 

“financial crime” includes— 

(a) an offence against this Act or a sectoral law; 

(b) engaging in conduct that amounts to— 

 (i) corruption or an economic crime as defined in the 

Anti-Corruption and Economic Crimes Act (Cap. 

56); or 

 (ii) an offence against the Prevention of Terrorism Act 

(No. 30 of 2012) or the Proceeds of Crime and Anti-

Money Laundering Act (Cap. 59B); 

“financial customer” means a final user of a financial product or 

financial service; 

“financial institution” means each of the following— 

(a) a financial product provider; 
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(b) a financial service provider; 

(c) a person licensed or required to be licensed under a finan-

cial sector law; 

(d) a holding company in a financial conglomerate; 

(e) an institution of a kind specified in regulations made for 

this definition; 

but not the Central Bank of Kenya or a Central Bank of Kenya su-

pervised entity; 

“financial product” has the meaning it has under section 3; 

“financial product advice” has the meaning it has under section 

4(3) and (4); 

“financial product provider” means a person that, as a business 

or as part of a business, provides a financial product;  

“financial sector law” means— 

(a) this Act or a sectoral law;  

(c) an instrument made or issued under this Act (including a 

prudential rule and a conduct rule) or under a sectoral 

law; and 

(d) a written law specified in regulations made for this defi-

nition; 

“financial sector licence” means each of the following— 

(a) a financial conduct licence; 

(b) a written licence, registration, approval, recognition, per-

mission, consent or any other authorisation under a sec-

toral law, however it is described in that law, required to 

provide a financial product or a financial service; 

“financial service” is defined in section 4; 

“financial service provider” means a person that, as a business or 

as part of a business, provides a financial service;  

“financial year” means a period of 12 months starting on 1 July; 

“fit and proper” is defined in section 6; 
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“foreign securities” means instruments that have the same eco-

nomic effect as securities but are provided, to a person in the Repub-

lic, by a person in another country; 

“FSA Fund” means the fund established by section 140; 

“governing body”, in relation to a financial institution, means a 

person or body of persons, whether elected or not, that manages, con-

trols, formulates the policy and strategy of the financial institution, 

directs its affairs or has the authority to exercise its powers and per-

form its functions, or has the power to control that; 

“holding company” of a company (“company A”) means a com-

pany incorporated in Kenya that is a holding company of company A 

under the Companies Act; 

“inspection” means an inspection under section 78; 

“Insurance Act” means the Insurance Act (Cap. 487); 

“Insurance Compensation Fund” means the fund of that name 

established by section 116; 

“investigation” means an investigation under section 80; 

“investigator” means an investigator appointed under section 79; 

“key person” in relation to a financial institution, means each of 

the following— 

(a) a member of the governing body of the institution; 

(b) the chief executive officer or other person in charge of 

the institution;  

(c) a person other than a member of the governing body of 

the institution who makes or participates in making deci-

sions that— 

 (i) affect the whole or a substantial part of the business 

of the institution; or 

 (ii) may affect significantly the financial standing of the 

institution; 

(d) a person other than a member of the governing body of 

the institution who oversees the enforcement of the poli-

cies of, or the implementation of strategies of, the institu-

tion; 
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(e) the head of a control function of the institution; 

(f) the head of a function of the institution that a sectoral law 

requires to be performed; 

“levy” means operating levy, special levy or penalty levy; 

“levy payer” means a person liable to pay levy; 

“licensee” means a person that holds a financial sector licence; 

“Ombudsman” means the Financial Sector Ombudsman estab-

lished by section 106; 

“party”, in relation to proceedings in the Tribunal for review of 

a reviewable decision, means a party as described in section 135; 

“Pensions Compensation Fund” means the fund of that name es-

tablished by section 116; 

“predecessor authority” means each of the following— 

(a) the Capital Markets Authority established by the Capital 

Markets Act; 

(b) the Insurance Regulatory Authority established by the In-

surance Act; 

(c) the Retirement Benefits Authority established by the Re-

tirement Benefits Act; 

(d) the Sacco Societies Regulatory Authority established by 

the Sacco Act; 

“prudentially regulated financial institution” means each of the 

following— 

(a) an entity carrying on an activity that is required by the 

Capital Markets Act or the Central Depositories Act to be 

licensed; 

(b) an entity carrying on insurance business as defined by the 

Insurance Act or an activity that is required by that Act to 

be licensed; 

(c) a trustee of a scheme fund, or a manager, custodian or 

administrator of a retirement benefits scheme, as each of 

these is defined in the Retirement Benefits Act; 

(d) a Sacco; 
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(f) an entity of a kind specified in regulations made for this 

definition; 

“prudential rule” means a rule made under section 30; 

“regulatory authority” means an authority within Kenya or in a 

jurisdiction outside Kenya which performs— 

(a) functions corresponding or similar to those performed by 

the Authority; or 

(b) functions that, in the opinion of the Authority, relate to 

the regulation or supervision of financial products, finan-

cial services, foreign financial products or foreign finan-

cial services; 

“Retirement Benefits Act” means the Retirement Benefits Act 

(Cap. 197); 

“reviewable decision” means each of the following— 

(a) a decision by the Authority under a financial sector law 

in relation to a specific person; 

(b) a decision on a claim for compensation from a Compen-

sation Fund; 

(c) a decision of a kind prescribed by regulations for the pur-

poses of this paragraph; 

and includes— 

(d) an omission to take such a decision within a prescribed 

period; 

(e) an omission to take such a decision within a reasonable 

period, if the applicable financial sector law requires the 

decision to be taken but without prescribing a period; 

but does not include— 

(f) a decision in relation to making a prudential rule or a con-

duct rule; 

(g) a decision under Part VIII or IX; 

(h) an assessment of financial sector levy issued to a specific 

person; or 

(i) a decision prescribed by regulations made for this para-

graph; 
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“Sacco” has the meaning it has under the Sacco Act; 

“Sacco Act” means the Sacco Societies Act (Cap. 490B); 

“Sacco Compensation Fund” means the fund of that name estab-

lished by section 116; 

“sectoral law” means— 

(a) the Capital Markets Act; 

(b) the Central Depositories Act; 

(c) the Insurance Act; 

(d) the Retirement Benefits Act; 

(e) the Sacco Act; and 

(f) a law specified in regulations made for this definition; 

“securities” has the meaning it has in the Capital Markets Act; 

“significant owner” of a financial institution means a person who 

is a significant owner of the institution because of section 5; 

“SRO” means an organisation authorised as mentioned in sec-

tion 51; 

“SRO rules” means rules made by an SRO under its constitution; 

“Statutory Instruments Act” means the Statutory Instruments 

Act, 2013 (Act No 23 of 2013); 

“Tribunal” means the Financial Services Tribunal established 

under section 124; 

“Tribunal Rules” means rules made under section 130; 

“unfair business practice” means conduct declared by a conduct 

rule to be an unfair business practice. 

(4) A reference in a financial sector law, or in an instrument made 

or issued under a financial sector law, to compliance with financial 

sector laws or to compliance with a particular financial sector law 

includes a reference to compliance with requirements in instruments 

made or issued under the relevant financial sector laws. 

Financial products  3. (1) Subject to this section, a financial product is a facility or 

arrangement through which, or through the acquisition of which, a 

person does one or more of the following— 
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(a) makes a financial investment (see subsection (5)); 

(b) manages financial risk (see subsection (6)); 

(c) makes non-cash payments (see subsection (7)). 

(2) The provision of credit under a credit agreement as defined 

in the Consumer Protection Act (No. 46 of 2012) is a financial prod-

uct. 

(3) Securities are financial products. 

(4) A facility or arrangement with substantially the same eco-

nomic effect as a facility or arrangement described in subsection (1), 

(2) or (3), whatever its form (for example, a form that complies with 

requirements under Islamic law), is a financial product. 

(5) In determining whether a particular facility or arrangement is 

a financial product, the way in which a facility or arrangement is pro-

vided to the financial customer (for example, over the internet) shall 

be ignored.  

(6) Subject to this section, a particular facility that is of a kind 

through which people commonly make financial investments, man-

age financial risks or make non-cash payments is a financial product 

even if that facility is acquired by a particular person for some other 

purpose. 

(7) A facility does not cease to be a financial product merely be-

cause— 

(a) the facility has been acquired by a person other than the 

person to whom it was originally issued; and 

(b) that person, in acquiring the facility, was not making a 

financial investment or managing a financial risk. 

(8) For this section, a person (“the investor”) makes a financial 

investment if— 

(a) the investor gives money or money’s worth (the “contri-

bution”) to another person and any of the following ap-

ply— 

 (i) the other person uses the contribution to generate a 

financial return, or other benefit, for the investor; 

 (ii) the investor intends that the other person will use the 

contribution to generate a financial return, or other 
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benefit, for the investor (even if no return or benefit 

is in fact generated); 

 (iii) the other person intends that the contribution will be 

used to generate a financial return, or other benefit, 

for the investor; and 

(b) the investor has no day to day control over the use of the 

contribution to generate the return or benefit. 

(9) For the purposes of this section, a person manages financial 

risk if the person— 

(a) manages the financial consequences to himself or herself 

of particular circumstances happening; or 

(b) avoids or limits the financial consequences of fluctua-

tions in, or in the value of, receipts or costs (including 

prices and interest rates). 

(10) For the purposes of this section, a person makes non-cash 

payments if the person makes payments, or causes payments to be 

made, otherwise than by the physical delivery of Kenyan currency in 

the form of notes or coins. 

(11) A facility identified in regulations for this subsection as a 

financial product is a financial product. 

(12) A facility identified in regulations for this subsection as not 

being a financial product is not a financial product. 

Financial services 4. (1) Subject to this section, a person provides a financial service 

if the person— 

(a) provides any of the following services in relation to a fi-

nancial product— 

 (i) providing financial product advice; 

 (ii) dealing in a financial product;  

 (iii) making a market for a financial product; 

 (iv) administering or managing a financial product; 

(b) engages in conduct of a kind prescribed in regulations 

made for the purposes of this paragraph; or 

(c) administers or manages a financial service as defined in 

paragraph (a) or (b). 



Financial Services Authority Bill, 2016 18 

28260694_1 (v08) 

(2) A service provided in relation to a financial product or finan-

cial service, which is identified in regulations for this subsection as 

not being a financial service, is not a financial service. 

(3) “Financial product advice” means a recommendation or a 

statement of opinion, or a report of either of those things, that— 

(a) is intended to influence a person or persons in making a 

decision in relation to a particular financial product or 

class of financial products, or an interest in a particular 

financial product or class of financial products; or 

(b) could reasonably be regarded as being intended to have 

such an influence; 

but does not include anything in a document of a kind prescribed by 

regulations made for this paragraph. 

(4) To avoid doubt— 

(a) the provision of factual information (including about 

pricing) by itself is not financial product advice; and 

(b) advice given by a legal practitioner in a professional ca-

pacity about matters of law, legal interpretation or the ap-

plication of the law to any facts is not financial product 

advice. 

(5) The following conduct constitutes dealing in a financial prod-

uct— 

(a) facilitating, managing or administering the issue of a fi-

nancial product; 

(b) in relation to securities — underwriting the securities or 

interests; 

(c) varying a financial product; 

(d) disposing of a financial product; 

(e) arranging for a person to do any of the things mentioned 

in paragraphs (a) to (d). 

(6) A person is not dealing in a financial product merely because 

the person deals in the product on his or her own account. 

(7) The regulations may prescribe conduct that is taken to be, or 

not to be, dealing in a financial product. Regulations made for the 
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purposes of this subsection have effect despite anything else in this 

section. 

(8) For this section, a person makes a market for a financial prod-

uct if— 

(a) either through a facility, at a place or otherwise, the per-

son regularly states the prices at which they pro-pose to 

acquire or dispose of financial products on their own be-

half; and 

(b) other persons have a reasonable expectation that they will 

be able to effect transactions regularly at the stated prices; 

and 

(c) the actions of the person do not, or would not if they hap-

pened through a facility or at a place, constitute operating 

a financial market because of the effect of subsection 

(9)(a). 

(9) For the purposes of this section, a financial market is a facility 

through which— 

(a) offers to acquire or dispose of financial products are reg-

ularly made or accepted; or 

(b) offers or invitations are regularly made to acquire or dis-

pose of financial products that are intended to result or 

may reasonably be expected to result, directly or indi-

rectly, in— 

 (i) the making of offers to acquire or dispose of finan-

cial products; or 

 (ii) the acceptance of such offers. 

However, the following does not constitute operating a financial 

market— 

(c) a person making or accepting offers or invitations to ac-

quire or dispose of financial products on the person’s own 

behalf, or on behalf of one party to the transaction only; 

(d) conducting treasury operations between related bodies 

corporate; 

(e) conducting an auction of forfeited shares; 



Financial Services Authority Bill, 2016 20 

28260694_1 (v08) 

(f) any other conduct of a kind prescribed by regulations 

made for the purposes of this paragraph. 

Significant owners 5. (1) For this Act, a person is a significant owner of a financial 

institution if the person, directly or indirectly, alone or together with 

one or more associated persons, has the ability to control or influence 

materially the business or strategy of the financial institution. 

(2) Without limiting subsection (1), a person shall be taken to 

have the ability referred to in that subsection if— 

(a) the person, directly or indirectly, alone or together with 

one or more associated persons— 

 (i) has the power to appoint at least the prescribed pro-

portion of the members of the governing body of the 

financial institution; or 

 (ii) holds a qualifying stake in the financial institution; 

or 

(b) the person’s consent is required for the appointment of at 

least the prescribed proportion of the members of the 

governing body of the financial institution. 

(3) Despite subsection (1), the Cabinet Secretary, the Central 

Bank of Kenya and the Authority are not, in those capacities, signif-

icant owners of a financial institution. 

(4) For this section, a person holds a qualifying stake in a finan-

cial institution that is a company if — 

(a) the person, directly or indirectly, alone or together with 

one or more associated persons— 

 (i) holds at least the prescribed proportion of the issued 

shares of the financial institution; 

 (ii) has the ability to exercise or control the exercise of 

at least the prescribed proportion of the voting rights 

attached to securities of the financial institution; 

 (iii) has the ability to dispose of or direct the disposal of 

at least the prescribed proportion of the financial in-

stitution’s securities; or 

(b) holds rights in relation to the financial institution that, if 

exercised, would result in an outcome described in para-

graph (a).  
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(5) For this section, a person holds a qualifying stake in a finan-

cial institution that is a trust if the person, directly or indirectly, alone 

or together with one or more associated persons— 

(a) has the ability to exercise or control the exercise of at 

least the prescribed proportion of the votes of the trustees; 

(b) has the power to appoint at least the prescribed proportion 

of the trustees; or  

(c) has the power to appoint or change any beneficiaries of 

the trust.  

(6) In this section— 

“prescribed proportion”, in relation to a financial institution, 

means— 

(a) 25%; or 

(b) if a sectoral law prescribes a lower percentage —the 

lower percentage. 

“Fit and proper per-
son” requirements  

6. (1) In determining for the purposes of a financial sector law 

whether a person is fit and proper to hold a particular position, that 

matters that shall be taken into account include— 

(a) the person’s probity, competence and soundness of judg-

ment in fulfilling the responsibilities of the position; 

(b) the diligence with which the person is fulfilling or can be 

expected to fulfil those responsibilities; 

(c) whether the person has committed any offence (including 

any financial crime), irregularities or misappropriated 

funds of financial customers; 

(d) whether the person has contravened a written law in-

tended to protect members of the public from loss arising 

out of dishonesty or incompetence, or malpractice, in 

connection with financial products or financial services; 

(e) whether the persons was a director or senior office of a 

body that provided financial products or financial ser-

vices that has been liquidated in insolvency, or subject to 

statutory management (however described); 
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(f) has engaged in conduct that, in the Authority’s opinion, 

is fraudulent, prejudicial or otherwise improper (whether 

unlawful or not). 

(2) Subsection (1) does not limit the provisions that a sectoral 

law, or a prudential rule or a conduct rule, may make about fit and 

proper person requirements. 

Financial institu-

tions that are bodies 
corporate  

7. Where a financial sector law imposes an obligation to be com-

plied with by an entity that is a body corporate, the members of the 

governing body of the body corporate must ensure that the obligation 

is complied with. 

Inconsistency of 
laws  

8. if there is an inconsistency between a provision of this Act 

(other than a Regulation or a statutory instrument made under this 

Act) and a provision of another Act that is a financial sector law, then, 

unless this Act expressly provides otherwise, the provision of this Act 

prevails. 

(2) If there is an inconsistency between a provision of a Regula-

tion or a statutory instrument made under this Act and a provision of 

a Regulation or a statutory instrument made under another financial 

sector law, then, unless this Act, the Regulation or the statutory in-

strument expressly provides otherwise, the provision of the Regula-

tion or statutory instrument made under this Act prevails. 

Application of Stat-

utory Instruments 

Act 

9. (1) The following instruments are statutory instruments for the 

purposes of the Statutory Instruments Act— 

(a) a prudential rule; 

(b) a conduct rule; 

(c) regulations under this Act or a financial sector law; 

(d) an instrument under a sectoral law, and specified in that 

law to be a statutory instrument for purposes of the Stat-

utory Instruments Act. 

(2) No other instrument under a financial sector law is a statutory 

instrument for the purposes of the Statutory Instruments Act. 

PART II — THE FINANCIAL SERVICES AUTHORITY 

Division 1 — The Authority 

Establishment of the 
Authority 

10. (1) There is established an Authority to be known as the Fi-

nancial Services Authority.  
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(2) The Authority shall be a body corporate with perpetual suc-

cession and a common seal and shall, in its corporate name, be capa-

ble of— 

(a) suing and being sued; 

(b) taking, purchasing or otherwise acquiring, holding, 

charging and disposing of movable and immovable prop-

erty;  

(c) having and managing its own funds including borrowing 

and lending money;  

(d) entering into contracts;  

(e) employing or engaging the services of persons to assist it 

in performing its functions and exercising its powers; and  

(f) doing or performing all such other things or acts neces-

sary for the proper performance of its functions un-der 

this Act which may lawfully be done by a body corporate. 

(3) Except as otherwise provided in this Act or another financial 

services law, the Authority shall be operationally independent in the 

performance of its functions and shall not be subject to the direction 

or control of any person or authority. 

Objectives of the 
Authority 

11. The objectives of the Authority shall be to— 

(a) promote and enhance the safety and soundness of pruden-

tially regulated financial institutions; 

(b) enhance and support the efficiency and integrity of finan-

cial markets; 

(c) promote public confidence in and encourage the develop-

ment of the financial sector; 

(d) protect financial customers by— 

 (i) promoting fair treatment of financial customers by 

financial institutions; and 

 (ii) providing financial customers and potential finan-

cial customers with financial education programs, 

and otherwise promoting financial literacy and the 

ability of financial customers and potential financial 

customers to make sound financial decisions; and 

(e) promote systemic stability in the financial sector; and 
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(f) subject to paragraphs (a) to (e) —support the economic 

policy of the Government, including its objectives for 

growth and employment. 

Functions of the 
Authority 

12. (1) The functions of the Authority shall be to— 

(a) regulate and supervise prudentially regulated financial in-

stitutions in accordance with this Act and the sectoral 

laws; 

(b) regulate and supervise, in accordance with this Act, the 

conduct of financial institutions; 

(c) promote, to the extent consistent with achieving the ob-

jective of the Authority, sustainable competition in the 

provision of financial products and financial services;  

(d) promote an appropriate degree of self-regulation in the 

financial sector, including through SROs; 

(e) promote awareness of the need for, and undertake and as-

sist in providing, financial education; 

(f) promote financial inclusion, that is, that all persons have 

timely and fair access to appropriate, fair and affordable 

financial products and financial services; 

(g) advise the National Treasury on policies with respect to 

the financial sector including in relation to national de-

velopment plans; 

(h) monitor the operation of financial sector laws and their 

effectiveness in achieving the objectives set out in section 

11, and report to the Cabinet Secretary on those matters; 

(i) cooperate with, and provide appropriate assistance to, 

State organs, foreign regulatory authorities and law en-

forcement agencies; and 

(j) perform its functions under any other law. 

Powers of the Au-
thority 

13. (1) The Authority shall have all the powers necessary for the 

proper performance of its functions under the financial sector laws, 

and in particular the power to— 

(a) control, supervise and administer the assets of the Au-

thority as will promote the achievement of the Author-

ity’s objectives in section 11; 
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(b) manage the funds of the Authority, including its reserves; 

(c) receive grants, gifts or endowments; 

(d) establish a bank accounts; 

(e) with the consent of the Cabinet Secretary, borrow money, 

mortgage or charge any of its assets ; 

(f) engage staff, on terms and conditions, as it may consider 

necessary for performance of its functions, including es-

tablishing retirement benefits funds and medical funds 

for them and making contributions to those funds for their 

benefit; 

(g) co-operate with its counterparts in other jurisdictions; and 

(h) participating in relevant international regulatory, super-

visory, financial stability and standard setting bodies. 

(3) When performing its functions, the Authority shall— 

(a) take into account the need for a primarily pre-emptive, 

outcomes focused and risk-based approach, and prioritise 

the use of its resources in accordance with the signifi-

cance of risks to the achievement of its objective; and 

(b) to the extent practicable, have regard to international reg-

ulatory and supervisory standards. 

Co-operation and 
collaboration 

14. (1) The Authority and the Central Bank of Kenya must co-

operate and collaborate when performing their functions, and must 

for this purpose— 

(a) generally assist and support each other in pursuing their 

objectives; 

(b) to the extent permitted by law, inform each other about, 

and share information about, matters of common interest; 

(c) strive to adopt consistent regulatory strategies, including 

addressing regulatory and supervisory challenges; 

(d) co-ordinate, to the extent appropriate, actions they take, 

including in relation to— 

 (i) licensing; 

 (ii) inspections and investigations; 

 (iii) actions to enforce laws; 
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 (iv) information sharing; 

 (v) recovery and resolution; and 

 (vi) reporting by financial institutions, including statu-

tory reporting and data collection measures; and 

(e) minimise the duplication of effort and expense, including 

by establishing and using, where appropriate, common or 

shared databases and other facilities. 

(2) The Authority and any other State organ that has a regulatory 

or supervisory function in relation to financial institutions must co-

operate and collaborate when performing their functions, including 

by consulting each other in relation to the performance of their func-

tions. 

(3) The Authority may, in writing, request a State organ to pro-

vide information about any action that the State organ has taken or 

proposes to take in relation to a financial institution specified in the 

request. The State organ must comply with the request, but this sub-

section does not require or permit a State organ to do something that 

would contravene a law. 

Memorandums of 

understanding 
15. (1) The Authority may enter into memorandums of under-

standing with other organs of State in the Republic and with corre-

sponding agencies in other countries. 

(2) The validity of an action taken by the Authority is not af-

fected by a failure to comply with this section or a memorandum of 

understanding. 

(3) The Authority shall publish each memorandum of under-

standing and each amendment of a memorandum of understanding. 

Division 2 — The Board  

The Board 16. (1) There is established a Board for the Authority, which shall 

consist of— 

(a) a Chairperson, who shall be appointed by the President; 

(b) the Principal Secretary to the National Treasury;  

(c) the Governor of the Central Bank of Kenya;  

(d) the Chief Executive Officer; and 

(e) five other members, who shall be appointed by the Cabi-

net Secretary. 
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(2) In appointing the Chairperson and the Board members men-

tioned in paragraph (1)(e), the President and the Cabinet Secretary 

shall have regard to the principles of gender equity and regional bal-

ance and the need to have a mix of skills relevant to the financial 

sector. 

(3) The Chairperson and Board members appointed under sub-

section (1)(e) shall be selected from persons who― 

(a) are not public officers or employees, officers or signifi-

cant owners of any licensed person; 

(b) hold a bachelor’s degree in law, finance, economics, 

commerce, actuarial science or other relevant discipline; 

(c) have at least ten years experience in top management of 

a public or private institution within the financial sector; 

(d) have at least five years experience as a board member; 

(e) satisfy the requirements of the relevant provisions of the 

Constitution and national laws in respect to National Val-

ues, Governance, Leadership, Integrity and Principles of 

Public Service; and 

(f) have not served as an employee of the Authority or a pre-

decessor authority in the preceding five years. 

(4) A disqualified person shall not be appointed as a Board mem-

ber. 

(5) A Board member (other than an ex officio Board member) 

shall hold office for a period specified in the instrument of appoint-

ment, not exceeding three years, and on terms and conditions speci-

fied in the instrument of appointment. At the end of his or her term, 

the Board member may be re-appointed for one further term of a pe-

riod not exceeding three years.  

(6) The Board members (other than ex officio Board members) 

shall be appointed at different times so that the ends of their terms 

fall at different times. 

(7) A Board member (other than an ex officio Board member)― 

(a) may at any time resign from office by notice in writing to 

the Cabinet Secretary; 

(b) may be removed from office by the Cabinet Secretary if 

the member— 
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 (i) has been absent from three consecutive meetings of 

the Board without permission from the Chairperson; 

 (ii) in the case of the Chairperson — has been absent 

from three consecutive meetings of the Board with-

out permission from the Cabinet Secretary; 

 (iii) is incapacitated by physical or mental illness or other 

cause from fulfilling the responsibilities of a Board 

member; or 

 (iv) conducts himself or herself in a manner not befitting 

a Board member; and 

(c) shall be removed from office by the Cabinet Secretary if 

the member becomes a disqualified person. 

(8) An ex officio Board member other than the Chief Executive 

Officer may, by notice to the Chairperson, nominate a suitable alter-

nate to attend meetings of the Board. If the ex officio Board member 

is not present at a meeting of the Board but the alternate is, the alter-

nate has, for the meeting, all the powers and responsibilities of the ex 

officio Board member. 

Functions of the 

Board 
17. (1) The functions of the Board shall be to— 

(a) generally oversee the management and administration of 

the Authority; 

(b) formulate and approve strategies and plans for the Au-

thority, including— 

 (i) the strategic priorities of the Authority; 

 (ii) regulatory strategies; and 

 (iii) operational strategies and plans; 

 and monitor the implementation of those strategies and 

plans; 

(c) monitor the performance of the Authority and the extent 

to which the objectives set out in section 11 are being 

achieved; 

(d) any other functions conferred on the Board by a written 

law. 

Board committees 18. (l) The Board may establish such committees as it may con-

sider necessary for the performance of its functions. 
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(2) The Board may co-opt any person with appropriate 

knowledge and skills to sit on any committee established under sub-

section (1). 

Board procedure 19. (1) The Board shall conduct its affairs in accordance with the 

provisions of the First Schedule. 

(2) Except as provided in this Part and the First Schedule, the 

Board shall regulate its own procedure. 

Division 3 —Chief Executive Officer 

Chief Executive Of-
ficer 

20. (1) There shall be a Chief Executive Officer for the Author-

ity, who shall be appointed by the Board in consultation with the Cab-

inet Secretary and whose terms and conditions of service shall be de-

termined by the Board in the instrument of appointment or otherwise 

in writing from time to time. 

(2) The Chief Executive Officer shall hold office for a term of 

four years from the date of appointment and shall be eligible for re-

appointment for one further term not exceeding four years. 

(3) A person shall not be appointed as Chief Executive Officer― 

(a) unless the person has at least a relevant master’s degree 

and membership in a professional body; 

(b) unless the person has knowledge, competence and at least 

ten years’ experience in finance, law, accounting, eco-

nomics, banking, actuarial science, insurance, coopera-

tive practice or matters relating to capital markets, at least 

five years of which are in senior management; 

(c) unless the person satisfies the requirement of the relevant 

provisions of the Constitution in respect to National Val-

ues, Governance, Leadership, Integrity and Principles of 

Public Service; 

(d) if the person― 

 (i) is a director or other officer, employee or share-

holder of a licensee, or in any other sector of the fi-

nancial services sector, unless the person has re-

signed before appointment; 

 (ii) has previously been involved in the management or 

administration of a financial institution or a Central 

Bank of Kenya supervised entity that was deregis-
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tered, wound up or placed under statutory manage-

ment for any failure on the part of the management 

or the administration thereof. 

(4) A disqualified person shall not be appointed as Chief Execu-

tive Officer. 

(6) The Chief Executive Officer may be removed from office by 

the Board, in consultation with the Cabinet Secretary, on any ground 

on which a Board member may be removed from office under section 

16. 

Role of the Chief 
Executive Officer 

21. (1) The Chief Executive Officer— 

(a) is responsible for the day-to-day management and admin-

istration of the Authority; and 

(b) subject to this Act and the sectoral laws, shall perform the 

functions of the Authority, including exercising the pow-

ers and carrying out the duties associated with those func-

tions; 

(2) In performing the functions of the Authority, the Chief Exec-

utive officer shall implement the policies and strategies adopted by 

the Board. 

Delegations 22. The Chief Executive Officer may, in writing, either generally 

or in any particular case, delegate to any Board member or staff mem-

ber or contractor of the Authority the exercise of any of the powers 

or the performance of any of the functions or duties of the Authority 

under this Act or under any other written law. 

Common seal 23. (1) The common seal of the Authority shall be kept in the 

custody of the Chief Executive Officer. 

(2) The common seal of the Authority shall be authenticated by 

the signatures of— 

(a) the Chief Executive Officer or the Chairperson; and 

(b) one other member authorized by the Board in that behalf 

or the Board Secretary. 

(3) The common seal of the Authority, when affixed to a docu-

ment and duly authenticated, shall be judicially and officially noticed 

and, unless and until the contrary is proved, any necessary order or 

authorisation by the Board under this section shall be presumed to 

have been duly given.  
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Division 4 —Executive Committee, Board Secretary and staff 

Executive Commit-
tee 

24. (1) The Board shall establish an Executive Committee com-

prising senior staff of the Authority selected by the Board, to advise 

the Chief Executive Officer. 

Board Secretary 25. The Board shall appoint an individual as Secretary to the 

Board. 

Staff 26. (1) The Authority may appoint such staff as it considers nec-

essary for the discharge of its responsibilities and functions un-der 

this Act. 

(2) Staff appointed under subsection (1) shall be remunerated at 

a rate determined by the Board and shall be subject to conditions of 

service as the Board may determine. 

Liability 27. (1) No matter or thing done or omitted to be done by a mem-

ber of the Board, staff or agents of the Authority in execution of the 

functions and objectives of the Authority shall render the member, 

staff, agent or any person acting on their directions personally liable 

to any action, claim or demand whatsoever unless the matter or thing 

was done or omitted in bad faith. 

(2) Any expenses incurred or to be incurred by any person re-

ferred to in subsection (1) in any suit brought against that person be-

fore any court in respect of any act which is done or purported to be 

done by that person under this Act, or on the direction of the Author-

ity, shall be reimbursed or met by the Authority unless the act con-

cerned was done in bad faith. 

Confidentiality 28. (1) A Board member and a staff member of the Authority 

shall, at all times, in the performance of a function authorized under 

this Act, preserve confidentiality with regard to all matters coming to 

the knowledge of that person in the performance of any such function. 

(2) A member of the Board, staff or agent of the Authority shall 

not, at any time, without reasonable justification or excuse— 

(a) communicate any confidential information to any person; 

or 

(b) permit any person to have access to any document in the 

possession, custody or control of the Authority. 

Penalty — Kshs. [insert]. 
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Annual and other 
reports 

29. (1) The Authority shall, not later than 180 days after the end 

of each financial year, prepare an annual report of its activities during 

the financial year. 

(2) Each annual report must report on the steps taken to co-oper-

ate and collaborate with the Central Bank of Kenya. 

(3) The Authority shall submit each annual report to the Cabinet 

Secretary, who shall submit it to the National Assembly. 

(4) The Authority shall publish a copy of each annual report. 

(5) The Authority must comply with any request by the Cabinet 

Secretary for information about the Authority and its operations. 

PART III — PRUDENTIAL AND CONDUCT RULES 

Prudential rules 30. (1) The Cabinet Secretary shall, in consultation with the Au-

thority, make rules (“prudential rules”) for or in respect of— 

(a) prudentially regulated financial institutions; and 

(b) holding companies in financial conglomerates. 

(2) A prudential rule must be aimed at one or more of the follow-

ing: 

(a) ensuring the safety and soundness of prudentially regu-

lated financial institutions; 

(b) in the case of holding companies in financial conglomer-

ates — ensuring the safety and soundness of the eligible 

prudentially regulated financial institutions in those con-

glomerates; 

(c) reducing the risk that prudentially regulated financial in-

stitutions engage in conduct that amounts to, or contrib-

utes to, financial crime; and 

(d) promoting financial sector stability. 

(3) Without limiting subsection (1), a prudential rule may make 

provision in respect of— 

(a) financial soundness requirements, including in relation to 

capital adequacy, minimum liquidity and minimum asset 

quality; 

(b) in the case of financial conglomerates— 
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 (i) intra-group financial and other exposures of compa-

nies in financial conglomerates; 

 (ii) the governance and management arrangements for 

holding companies in financial conglomerates; 

 (iii) reporting of information about companies in finan-

cial conglomerates that are not financial institutions; 

and 

 (iv) reducing or managing risks to the safety and sound-

ness of eligible prudentially regulated financial in-

stitutions in financial conglomerates arising from the 

other members of the financial conglomerate; and 

(c) matters that a relevant sectoral law provides may be pro-

vided for in a prudential rule. 

Conduct rules 31. (1) The Cabinet Secretary shall, in consultation with the Au-

thority, make rules make rules (“conduct rules”) for or in respect of 

the conduct of financial institutions in relation to the provision of fi-

nancial products or financial services. 

(2) A conduct rule shall be aimed at one or more of the follow-

ing— 

(a) ensuring the efficiency and integrity of financial markets; 

(b) ensuring that financial institutions treat financial custom-

ers fairly; 

(c) reducing the risk that financial institutions engage in con-

duct that is or contributes to financial crime; and 

(d) promoting financial sector stability. 

(3) Without limiting subsection (1), a conduct rule may be made 

on any of the following matters— 

(a) efficiency and integrity requirements for financial mar-

kets; 

(b) measures to combat abusive practices; 

(c) requirements for the fair treatment of financial customers, 

including in relation to— 

 (i) the promotion, marketing and distribution of, and 

advice in relation to, those products and services; 

and 
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 (ii) the resolution of complaints and disputes concerning 

those products and services, including redress; 

(d) the disclosure of information to financial customers. 

Unfair business 
practices 

32. (1) A conduct rule may declare specific conduct in connec-

tion with a financial product or a financial service to be an unfair 

business practice if the conduct— 

(a) is or is likely to be materially inconsistent with the fair 

treatment of financial customers; 

(b) is deceptive or misleading or is likely to deceive or mis-

lead financial customers; or 

(c) unfairly prejudices, or is likely to prejudice unfairly, fi-

nancial customers or a category of financial customers. 

(2) A financial institution that engages in conduct declared to be 

an unfair business practice commits an offence. 

Penalty — Kshs. [insert]. 

Prudential rules and 

conduct rules —ad-

ditional matters 

33. (1) Without limiting section 31 or 32, a prudential rule or a 

conduct rule may make provision for any of the following— 

(a) fit and proper person requirements in relation to financial 

institutions, key persons of financial institutions, signifi-

cant owners of financial institutions and holding compa-

nies in financial conglomerates; 

(b) governance, including in relation to— 

 (i) the composition, membership and operation of gov-

erning bodies of governing bodies; 

 (ii) identifying and managing conflicts of interest and 

(c) the terms and conditions of office of (including remuner-

ation and incentives for) members of governing bodies; 

and  

(d) the terms and conditions of engagement of key persons; 

(e) financial management, including— 

 (i) accounting, actuarial and auditing requirements; 

 (ii) risk management and internal control requirements; 



Financial Services Authority Bill, 2016 35 

28260694_1 (v08) 

 (iii) financial statements, updates on financial position, 

and public reporting and disclosures; 

(f) control functions; 

(g) reporting, including to the Authority; 

(h) outsourcing; 

(i) the amalgamation, merger, acquisition, disposal and dis-

solution of financial institutions; and 

(j) recovery, resolution and business continuity of financial 

institutions. 

(2) A prudential rule or a conduct rule may provide for the Au-

thority to make determinations, in accordance with the rule, for the 

purposes of the rule. 

(3) A prudential rule or a conduct rule may make different pro-

vision for— 

(a) different categories of financial institutions or key per-

sons; and 

(b) different circumstances. 

(4) A prudential rule may amend or revoke another prudential 

rule. 

(5) A conduct rule may amend or revoke another conduct rule. 

Prudential or con-

duct rules requiring 

concurrence of or 

consultation with 

Central Bank of 
Kenya 

34. (1) A prudential rule made under section 30(3)(b) shall not 

include a provision that imposes requirements on a Central Bank of 

Kenya supervised entity without the concurrence of the Central Bank 

of Kenya. 

(2) A prudential rule or a conduct rule shall not include provision 

aimed at promoting financial sector stability unless the Central Bank 

of Kenya has been consulted. 

PART IV — FINANCIAL CONDUCT LICENCES 

Requirement for fi-

nancial conduct li-
cences 

35. (1) A person shall not provide, as a business or part of a busi-

ness, a financial product or a financial service except in accordance 

with a financial conduct licence. 

(2) Subsection (1) does not require either of the following to hold 

a financial conduct licence— 
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(a) a Central Bank of Kenya supervised entity; 

(b) an issuer of securities. 

(3) A person who does not hold a financial conduct licence shall 

not describe or hold itself out as being so licensed.  

(4) A person who does not hold a financial conduct licence to 

provide particular financial products or financial services shall not 

describe or hold itself out as being so licensed.  

(5) A person shall not permit another person to identify the first 

person as holding a financial conduct licence, or a particular conduct 

licence, unless the first person is so licensed. 

(6) For this section, a person whose financial conduct licence has 

been suspended or revoked does not hold a conduct licence. 

(7) A person who contravenes a provision of this section com-

mits an offence and is liable on conviction to a penalty [insert]. 

Grant of financial 

conduct licences 
36. (1) The Authority may, on application by a financial institu-

tion, grant the financial institution a financial conduct licence. 

(2) A financial conduct licence remains in force until suspended 

or revoked. 

Applications for fi-

nancial conduct li-
cences  

37. (1) An application for a financial conduct licence shall— 

(a) be in writing and in a form approved or accepted by the 

Authority; and 

(b) include or be accompanied by the information and docu-

ments required in the form or by the Authority. 

(2) The Authority may, by notice in writing, require an applicant 

for a financial conduct licence to— 

(a) give the Authority additional information or documents 

specified by the Authority; and 

(b) verify any information given by the applicant in connec-

tion with the application, as specified by the Authority. 

The Authority need not deal further with the application until the ap-

plicant has complied with the notice. 

Criteria for grant of 

financial conduct li-
cences 

38. (1) The matters that the Authority shall take into account in 

relation to an application for a financial conduct licence include— 

(a) the objectives set out in section 11; 
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(b) the financial and other resources of and available to the 

applicant; 

(c) fit and proper person requirements applicable to the ap-

plicant and to any key person or significant owner of the 

applicant; 

(d) the governance and risk management arrangements of the 

applicant; 

(e) whether the applicant, or a key person of the applicant, 

has engaged in an unfair business practice or in conduct 

that contravenes the Consumer Protection Act; and 

(e) whether the applicant made a statement that is false or 

misleading, including by omission, in or in relation to the 

application. 

(2) The Authority shall not grant a financial conduct licence to 

an applicant unless satisfied that— 

(a) the applicant has or has available to it sufficient financial 

and other resources to ensure that it will be able to com-

ply with the requirements of financial sector laws in rela-

tion to the financial conduct licence; and 

(b) the institution, and its key persons, are fit and proper; 

(c) the applicant has effective internal mechanisms for deal-

ing with complaints from financial customers about fi-

nancial products and financial services that it provides;  

and 

(d) issuing the financial conduct licence to the applicant will 

not be contrary to the interests of financial customers 

generally. 

Determination of 
applications 

39. (1) The Authority must determine each application for a fi-

nancial conduct licence by— 

(a) granting the application and issuing a financial conduct 

licence to the applicant; or 

(b) refusing the application and notifying the applicant ac-

cordingly. 

(2) If the Authority has not granted an application, or notified the 

applicant in terms of subsection (1)(b), within the notification period 

for the application, it is taken to have refused the application. 
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(3) For subsection (2), the notification period for an application 

is 60 days starting in the day in which the application is lodged with 

the Authority. The Authority may, by notice to the applicant, extend 

the notification period for one further period not exceeding 60 days. 

(4) In working out when the notification period expires, any pe-

riod between the Authority giving the applicant a notice under section 

37 and the requirements in the notice being satisfied is not to be 

counted. 

Scope of financial 
conduct licences 

40. (1) A financial conduct licence may be limited— 

(a) to specified financial products or specified financial ser-

vices; 

(b) to the provision of financial products or financial services 

to persons in a specified class, or in specified circum-

stances. 

(2) A financial conduct licence may be subject to conditions 

specified in the licence. 

Notification obliga-
tions of licensees 

41. (1) A person who holds a financial conduct licence shall 

promptly notify the Authority of any of the following— 

(a) the fact that it has contravened or is contravening, in a 

material way— 

 (i) a financial sector law; 

 (ii) a directive; 

 (iii) an enforceable undertaking; or 

 (iv) an order of a court made under a financial sector law; 

(b) the fact that it has become aware that information given 

in connection with the application for the financial con-

duct licence was false or misleading. 

(2) Subsection (1) also applies in relation to events and circum-

stances that occur while the person’s financial conduct licence is sus-

pended. 

Financial conduct 

licences not trans-
ferable 

42. A financial conduct licence is not transferable. 

Varying financial 
conduct licences 

43. (1) The Authority may, by notice to the holder of a financial 

conduct licence, vary the licence if to do so will assist in achieving 

the objectives set out in section 11. 
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(2) A variation of a financial conduct licence may include— 

(a) removing or varying a condition of the licence, or adding 

a condition; and 

(b) changing the categories of financial products, financial 

services or financial customers to which the licence re-

lates. 

(3) A variation of a financial conduct licence takes effect on a 

date of the notice under subsection (1) or, if a later date is specified 

in the notice, the later date. 

Suspending finan-
cial conduct licence  

44. (1) The Authority may, by notice to the holder of a financial 

conduct licence, suspend the licence for the period specified in the 

notice if— 

(a) the licensee applies for suspension; 

(b) a condition of the licence has been contravened or has not 

been complied with in a material respect; 

(c) the licensee, or a key person of the licensee, has contra-

vened in a material respect— 

 (i) a financial sector law; 

 (ii) a conduct rule; 

 (iii) a directive; 

 (iv) an enforceable undertaking; 

 (v) a determination of the Ombudsman; 

 (vi) a decision of the Tribunal; or 

 (vii) an order of a court made under a financial sector law; 

(d) the licensee, or a key person of the licensee, has engaged 

in conduct that contravenes the Consumer Protection Act 

or a warranty implied into an agreement by that Act; 

(e) the licensee, or a key person of the licensee, has in a for-

eign country contravened in a material respect a law of 

that country that corresponds to a financial sector law or 

the Consumer Protection Act; 

(f) information provided in or in relation to an application in 

relation to the licence was false or misleading (including 

by omission) in a material respect;  



Financial Services Authority Bill, 2016 40 

28260694_1 (v08) 

(g) the suspension is necessary to prevent— 

 (i) a serious contravention of a financial sector law; or 

 (ii) financial customers of the person suffering material 

prejudice; or 

(h) any of the following (including any interest) are unpaid 

and have been unpaid for at least 30 days— 

 (i) fees or charges in respect of the financial conduct li-

cence or another financial sector licence held by the 

licensee; 

 (ii) a levy or an administrative penalty payable by the 

licensee. 

(2) The Authority may refuse to suspend a financial conduct li-

cence under subsection (1)(a) if the suspension— 

(a) would not be in the best interests of financial customers; 

or 

(b) would frustrate the achievement of objectives set out in a 

financial sector law applicable to the licence. 

(3) The Authority may at any time revoke the suspension. 

(4) A suspension of a financial conduct licence takes effect on 

the date of the notice under subsection (1) or, if a later date is speci-

fied in the notice, the later date. 

(5) The suspension of a financial conduct licence does not affect 

an obligation of the licensee that it has in terms of a financial sector 

law. 

Revoking financial 
conduct licences 

45. (1) The Authority may, by notice to the holder of a financial 

conduct licence, revoke the licence— 

(a) if the licensee applies for revocation of the licence; 

(b) on any of the grounds on which it may suspend the li-

cence, as set out in section 44(1)(b) to (h); or 

(c) if the licensee has ceased to conduct the licensed activi-

ties. 

(2) Without limiting its powers, the Authority may refuse to re-

voke a financial conduct licence under subsection (1)(a) if the revo-

cation— 
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(a) would not be in the best interests of financial customers; 

or 

(b) would frustrate the achievement of objectives set out in a 

financial sector law applicable to the licence. 

(3) Revocation of a financial conduct licence takes effect on the 

date of the notice under subsection (1) or, if a later date is specified 

in the notice, the later date. 

Continuation of li-

censed activity de-

spite suspension or 

revocation 

46. (1) The Authority may, by notice to a person whose financial 

conduct licence has been suspended or revoked and on conditions 

specified in the notice, allow the licensee to carry out the licensed 

activity to the extent, and for the period, specified in the notice. 

(2) The purpose of the notice shall be to facilitate the orderly 

suspension or termination of the activity. 

(3) The conditions may be aimed at ensuring that financial cus-

tomers of the licensee are treated fairly in relation to suspension or 

termination of the licensed activity 

(4) Carrying out a licensed activity in accordance with the re-

quirements of a notice under subsection (1) is not a contravention of 

section 35. 

Procedure for vary-

ing, suspending and 

revoking conduct li-
cences 

47. (1) Before the Authority varies, suspends or revokes a finan-

cial conduct licence, it shall— 

(a) give the licensee notice of the proposed action and a state-

ment of the reasons for it; and 

(b) invite the licensee to make submissions on the matter, and 

give it a reasonable period (which shall be at least 30 

days) to do so. 

(2) The Authority need not comply with subsection (1) if the li-

censee applied for the variation, suspension or revocation. 

(3) In deciding whether to vary, suspend or revoke the licence, 

the Authority shall consider all submissions made under subsection 

(1). 

(4) If the delay involved in complying, or complying fully, with 

subsection (1) in respect of a proposed action is likely to prejudice 

financial customers, prejudicially affect financial sector stability or 

defeat the object of the action, the Authority may take the action with-

out having complied, or complied fully, with that subsection. 
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(5) If the Authority takes action without having complied, or 

complied fully, with subsection (1) for the reason set out in subsec-

tion (4), the Authority shall give the licensee a written statement of 

the reasons why that subsection was not complied with. 

(6) The licensee may make submissions to the Authority within 

30 days after being provided with the statement. 

(7) The Authority shall consider the submissions and, as soon as 

practicable, notify the licensee whether the Authority proposes to 

amend or revoke the variation, suspension or revocation. 

Disclosure of finan-

cial conduct li-

cences 

48. (1) A financial institution shall comply with the applicable 

requirements of a conduct rule in relation to the identification of fi-

nancial conduct licences in business documentation, including adver-

tisements and other promotional material.  

(2) A financial institution shall make its financial conduct licence 

or a copy of its financial conduct licence available at no cost to any 

person on reasonable request. 

Penalty — Kshs. [insert]. 

Licences, variations, 

suspensions and 

revocations to be 
published 

49. The Authority shall publish each financial conduct licence, 

and each instrument varying, suspending or revoking a financial con-

duct licence. 

Other provisions not 
limited 

50. This Part does not limit any other provision of this Act, or 

any provision of a financial sector law, that specifies matters to be 

considered in relation to the grant of a financial conduct licence, or 

the circumstances in which a financial conduct licence may be 

granted, varied, suspended or revoked. 

PART V — SELF-REGUATORY ORGANISATIONS  

Authorising SROs to 

perform Authority’s 
functions 

51. (1) The Authority may, on application by an organisation, 

authorise the organisation to exercise specified powers, or perform 

specified functions, of the Authority under a financial sector law in 

relation to specified financial institutions or a specified class of fi-

nancial institutions. 

(2) An authorisation shall be in writing and shall specify— 

(a) the circumstances in which and the conditions on which 

the SRO may to exercise the powers or perform the func-

tions; and 
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(b) the persons (or their positions) who are to exercise the 

powers or perform the functions on behalf of the SRO. 

(3) The Authority shall not authorise an SRO to exercise a power 

under Division 3 of Part X or under Part XIV. 

(4) The authorisation of an organisation under this section to ex-

ercise powers or perform functions of the Authority does not prevent 

the Authority from exercising the powers or performing the func-

tions. 

(5) The authorisation of an organisation under this section re-

mains in force until suspended or revoked. 

Applications for 

SRO authorisations  
52. (1) An application for authorisation as an SRO shall— 

(a) be in writing and in a form approved or accepted by the 

Authority; and 

(b) include or be accompanied by the information and docu-

ments required in the form or by the Authority. 

(2) The Authority may, by notice in writing, require an applicant 

for authorisation as an SRO to— 

(a) give the Authority additional information or documents 

specified by the Authority; and 

(b) verify any information given by the applicant in connec-

tion with the application, as specified by the Authority. 

The Authority need not deal further with the application until the ap-

plicant has complied with the notice. 

Criteria for SRO au-

thorisation 
53. (1) The Authority shall not authorise an organisation as an 

SRO under section 51 unless satisfied that— 

(a) there is a need for the organisation to act as an SRO, or it 

is desirable that the organisation act as an SRO; and 

(b) the organisation’s constitution is consistent with its pro-

posed role as an SRO and is in other respects satisfactory; 

(c) the organisation’s SRO rules are or will be satisfactory; 

and 

(d) the organisation has or has available to it sufficient finan-

cial and other resources to ensure that it will— 
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 (i) effectively perform the functions and exercise the 

powers it will be authorised to perform and exercise 

as an SRO; and 

 (ii) comply with the requirements of financial sector 

laws. 

(2) The matters that the Authority shall consider, in determining 

whether an organisation’s constitution is satisfactory include the in-

terests, rights and liabilities of the members of the organisation and 

of relevant financial customers. 

Determination of 

applications for au-

thorisation as an 

SRO 

54. (1) The Authority must determine each application for au-

thorisation as an SRO by— 

(a) granting the application and authorising the applicant as 

an SRO; or 

(b) refusing the application and notifying the applicant ac-

cordingly. 

(2) If the Authority has not granted an application, or notified the 

applicant in terms of subsection (1)(b), within the notification period 

for the application, it is taken to have refused the application. 

(3) For subsection (2), the notification period for an application 

is 60 days starting in the day in which the application is lodged with 

the Authority. The Authority may, by notice to the applicant, extend 

the notification period for one further period not exceeding 60 days. 

(4) In working out when the notification period expires, any pe-

riod between the Authority giving the applicant a notice under section 

52 and the requirements in the notice being satisfied shall not be 

counted. 

Varying SRO au-

thorisations 
55. (1) The Authority may, by notice to an SRO, vary the SRO’s 

authorisation if to do so will assist in achieving the objectives set out 

in section 11. 

(2) A variation of an SRO’s authorisation may include— 

(a) removing or adding powers or functions that the SRO is 

authorised to exercise or perform; and 

(b) removing or varying a condition of the authorisation, or 

adding a condition. 
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(3) A variation of an SRO’s authorisation takes effect on a date 

of the notice under subsection (1) or, if a later date is specified in the 

notice, the later date. 

Suspending SRO 
authorisations 

56. (1) The Authority may, by notice to an SRO, suspend the 

SRO’s authorisation for the period specified in the notice if— 

(a) the SRO applies for the suspension; 

(b) a condition of the SRO’s authorisation has been contra-

vened or has not been complied with in a material respect; 

(c) there is no further need for the organisation to act as an 

SRO, or it is no longer desirable that the organisation act 

as an SRO;  

(d) the SRO does not have, or is likely not to have, available 

to it sufficient financial and other resources to ensure that 

it will— 

 (i) effectively perform the functions and exercise the 

powers it is authorised to perform and exercise as an 

SRO; or 

 (ii) comply with the requirements of financial sector 

laws. 

(e) the SRO, or a key person of the SRO, has contravened in 

a material respect— 

 (i) a financial sector law; 

 (ii) a conduct rule; 

 (iii) a directive; 

 (iv) an enforceable undertaking; 

 (vi) a decision of the Tribunal; or 

 (vii) an order of a court made under a financial sector law; 

(f) information provided in or in relation to an application in 

relation to the authorisation was false or misleading (in-

cluding by omission) in a material respect;  

(g) the suspension is necessary to prevent— 

 (i) a serious contravention of a financial sector law; or 

 (ii) financial customers suffering material prejudice; or 
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(h) any of the following (including any interest) are unpaid 

and have been unpaid for at least 30 days— 

 (i) fees or charges in respect of the authorisation or an-

other financial sector licence held by the SRO; 

 (ii) a levy or an administrative penalty payable by the 

SRO. 

(3) The Authority may at any time revoke the suspension. 

(4) The suspension of an SRO’s authorisation takes effect on the 

date of the notice under subsection (1) or, if a later date is specified 

in the notice, the later date. 

(5) The suspension of an SRO’s authorisation does not affect an 

obligation of the SRO that it has in terms of a financial sector law. 

Revoking SRO au-

thorisations 
57. (1) The Authority may, by notice to an SRO, revoke the 

SRO’s authorisation— 

(a) if the SRO applies for the revocation; 

(b) on any of the grounds on which it may suspend the au-

thorisation, as set out in section 56(1)(b) to (h); or 

(c) if the SRO has ceased to act as an SRO. 

(2) Revocation of an authorisation as an SRO takes effect on the 

date of the notice under subsection (1) or, if a later date is specified 

in the notice, the later date. 

Continuation de-

spite suspension or 

revocation 

57. (1) The Authority may, by notice to a SRO whose authorisa-

tion has been suspended or revoked and on conditions specified in the 

notice, allow and require the SRO to continue to exercise powers and 

perform functions as an SRO to the extent, and for the period, speci-

fied in the notice. 

(2) The purpose of the notice shall be to facilitate the orderly 

completion of the exercise of the powers or performance of the func-

tions. 

Procedure for vary-

ing, suspending and 

revoking conduct li-
cences 

58. (1) Before the Authority varies, suspends or revokes a SRO’s 

authorisation, it shall— 

(a) give the SRO notice of the proposed action and a state-

ment of the reasons for it; and 
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(b) invite the SRO to make submissions on the matter, and 

give it a reasonable period (which shall be at least 30 

days) to do so. 

(2) The Authority need not comply with subsection (1) if the 

SRO applied for the variation, suspension or revocation. 

(3) In deciding whether to vary, suspend or revoke an authorisa-

tion, the Authority shall consider all submissions made under subsec-

tion (1). 

(4) If the delay involved in complying, or complying fully, with 

subsection (1) in respect of a proposed action is likely to prejudice 

financial customers, prejudicially affect financial sector stability or 

defeat the object of the action, the Authority may take the action with-

out having complied, or complied fully, with that subsection. 

(5) If the Authority takes action without having complied, or 

complied fully, with subsection (1) for the reason set out in subsec-

tion (4), the Authority shall give the SRO a written statement of the 

reasons why that subsection was not complied with. 

(6) The SRO may make submissions to the Authority within 30 

days after being provided with the statement. 

(7) The Authority shall consider the submissions and, as soon as 

practicable, notify the SRO whether the Authority proposes to amend 

or revoke the variation, suspension or revocation. 

SRO authorisations, 

variations, suspen-

sions and revoca-

tions to be pub-
lished 

59. The Authority shall publish each authorisation, and each in-

strument varying, suspending or revoking an authorisation. 

Other provisions not 
limited 

60. This Part does not limit any other provision of this Act, or 

any provision of a financial sector law, that specifies matters to be 

considered in relation to an authorisation, or the circumstances in 

which an authorisation may be granted, varied, suspended or revoked. 

Amendments to 

SRO constitutions 

to be approved 

SROs 

61. Despite anything in the Companies Act, an amendment to the 

constitution of an SRO is of no effect unless it has been approved by 

the Authority. 

SRO rules 62. (1) SRO rules shall include provision authorising the SRO to 

suspend the operation of SRO rules, in circumstances, and for peri-

ods, specified in the rules. 
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(2) SRO rules and an amendment of SRO rules, are of no effect 

unless they have been approved by the Authority. 

(3) An SRO shall not make a decision, under its rules, that is 

likely to affect adversely the rights of a person unless the SRO— 

(a)  gave the person an opportunity to make representations 

about the matter and considers all submissions made by 

or for the person in relation to the proposed decision; or 

(b) considers, on reasonable grounds, that a delay in making 

the decision will prejudice a class of financial customers. 

Directives to SROs 63. The Authority may give a written directive to an SRO— 

(a) requiring the SRO to give effect to a specified provision 

of its constitution or its rules; or 

(b) requiring the SRO to amend its constitution or its SRO 

rules, as specified in the directive, so as to bring it in con-

formity with financial sector laws. 

Disciplinary action 

by SROs to be noti-
fied 

64. If an SRO takes disciplinary action in accordance with its 

SRO rules against a member of the SRO, the SRO shall, as soon as 

practicable, notify the Authority of the matter. 

Change of SRO key 

personnel to be noti-
fied 

65. An SRO shall not change its key personnel unless— 

(a) the SRO has notified the Authority of the proposed 

change, including the identity of the replacement key per-

son; and 

(b) the Authority has notified the SRO that it has no objection 

to the change. 

Liability etc 66. No matter or thing done or omitted to be done by an SRO, or 

a member of the governing body or staff of an SRO, exercising pow-

ers and performing functions of the Authority that the SRO is author-

ised to exercise and perform under this Part shall render the SRO or 

the member personally liable to any action, claim or demand whatso-

ever unless the matter or thing was done or omitted in bad faith. 

Annual reports of 

SROs 
67. Each SRO shall, not later than 90 days after the end of each 

financial year, prepare and submit to the Authority and the Cabinet 

Secretary an annual report of its activities during the financial year. 

Penalty — Kshs. [insert] 
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PART VI — SIGNIFICANT OWNERS OF ELIGIBLE PRUDEN-

TIALLY REGULATED FINANCIAL INSTITUTIONS  

Approval to become 

significant owner of 

eligible prudentially 

regulated financial 
institution  

68. (1) A person shall not enter into any of the following arrange-

ments in respect of an eligible prudentially regulated financial insti-

tution without the approval of the Authority— 

(a) an arrangement that results, or would result, in the per-

son, alone or together with one or more associated per-

sons, becoming or ceasing to be a significant owner of 

the institution; 

(b) if the person is a significant owner of the financial insti-

tution — an arrangement that results or would result in a 

material increase or decrease in the extent of the ability 

of the person, alone or together with one or more associ-

ated persons, to control or influence the business or strat-

egy of the institution. 

Penalty—Kshs. [insert] 

(2) The arrangement need not involve the acquisition of, or dis-

position of, shares or other interests or property. 

(3) An arrangement in contravention of subsection (1) is void to 

the extent that it has an effect mentioned in that subsection. 

(4) The Authority shall not give approval under subsection (1) 

in respect of a person unless satisfied that— 

(a) the person meets applicable fit and proper person re-

quirements; and 

(b) the person’s becoming a significant owner, or the ar-

rangement, will not prejudicially affect the prudent man-

agement and the financial soundness of the prudentially 

regulated financial institution. 

(5) This section does not affect any other law. 

Notification of in-

crease in significant 

owner’s control of 

eligible prudentially 

regulated financial 
institution  

69. If a person— 

(a) is a significant owner of an eligible prudentially regu-

lated financial institution; and 

(b) enters into an arrangement in respect of the institution 

that results or would result in an increase in the extent of 

the ability of the person, alone or together with one or 
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more associated persons, to control or influence the busi-

ness or strategy of the financial institution; and 

(c) section 68 does not require the arrangement to be ap-

proved; 

the person must notify the Authority of the arrangement within 30 

days after the arrangement is entered into. 

Penalty—Kshs. [insert]. 

PART VII — FINANCIAL CONGLOMERATES 

Division 1 — Designating financial conglomerates 

Designation of fi-

nancial conglomer-

ates 

70. (1) The Authority may, by written instrument, designate mem-

bers of a group of companies as a financial conglomerate. 

(2) A financial conglomerate shall include both an eligible pruden-

tially regulated financial institution and a holding company of the in-

stitution, but need not include all the members of the group of compa-

nies. 

(3) A holding company in a financial conglomerate shall not be a 

Central Bank of Kenya supervised entity. 

(4) A purpose of a designation of members of a group of compa-

nies as a financial conglomerate shall be only to facilitate the supervi-

sion of the eligible prudentially regulated financial institution in rela-

tion to its safety and soundness (rather than its conduct). 

(5) In deciding whether to designate members of a group of com-

panies as a financial conglomerate, the Authority shall take into ac-

count at least the following— 

(a) the risk to effective prudential supervision of the eligible 

prudentially regulated financial institution from the struc-

ture of the group of companies; 

(b) submissions made by or for the holding company under 

section 71; and 

(c) any written comments made by the Central Bank of Kenya. 

(6) The Authority must keep designations under this section under 

review. 

(7) The Authority may, by notice to the holding company of a fi-

nancial conglomerate— 
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(a) amend the designation of the conglomerate by adding or 

removing group companies from the conglomerate; or 

(b) revoke the designation of the conglomerate. 

(8) The Authority must publish each designation under this sec-

tion, and each amendment and revocation of a designation. 

Procedure for mak-

ing and varying des-
ignations  

71. (1) Before designating members of a group of companies as a 

financial conglomerate, or amending a designation, the Authority 

shall— 

(a) give a holding company of the eligible prudentially regu-

lated financial institution notice of the proposed designa-

tion and a statement of the reasons why the designation is 

proposed; and 

(b) invite the holding company to make submissions on the 

matter, and give it a reasonable period to do so. 

(2) The Authority shall consult the Central Bank of Kenya in con-

nection with any proposed designation under this section. 

(3) The Authority may designate members of a group of compa-

nies as a financial conglomerate without having complied, or complied 

fully, with subsection (1) if the delay involved in complying, or com-

plying fully, with that subsection in respect of a proposed designation 

is likely to lead to material prejudice to financial customers, prejudi-

cially affect financial stability or defeat the object of the designation. 

(4) If the Authority designates members of a group of companies 

as a financial conglomerate without having complied, or complied 

fully, with subsection (1) for the reason set out in subsection (3)— 

(a) the Authority shall give the holding company of the eligi-

ble prudentially regulated financial institution a written 

statement of the reasons why subsection (1) was not com-

plied with and the effect of this subsection; 

(b) the holding company may make submissions to the Au-

thority within 30 days after being provided with the state-

ment; 

(c) the Authority shall consider any submissions made by or 

for the holding company; and 
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(d) the Authority shall notify the holding company, as soon as 

practicable, whether the Authority proposes to amend or 

revoke the designation. 

Division 2 — Obligations in relation to financial conglomerates 

Notifications by eli-

gible prudentially 

regulated financial 
institutions  

72. An eligible prudentially regulated financial institution shall, 

within 14 days after becoming part of a group of companies, notify the 

Authority of that event. 

Penalty — Kshs. [insert]. 

Licensing require-

ment for holding 

companies in finan-
cial conglomerates 

73. (1) The Authority may, by notice to a holding company in a 

financial conglomerate, require the holding company to hold a licence 

under this section so long as it is the holding company of an eligible 

prudentially regulated financial institution in the conglomerate. 

(2) Subsection (1) does not apply if the holding company is li-

censed under a sectoral law. 

(3) A requirement under subsection (1) may be imposed only to 

facilitate the Authority’s proper and effective exercise of its powers in 

relation to the safety and soundness of the eligible prudentially regu-

lated financial institution in the group.; 

(4) A holding company that is given a notice under subsection (1) 

shall comply with the requirements of the notice. 

Penalty — Kshs. [insert]. 

(5) Subject to the remaining provisions of this section, the proce-

dure in relation to applications for licences under this section is that set 

out in Part V, with necessary changes. 

(6) The Authority may, by notice to a holding company licensed 

under this section— 

(a) vary the licence by varying the conditions of the licence; 

or 

(b) revoke the licence. 

(7) The matters that the Authority shall take into account in rela-

tion to an application for a licence under this section, or in deciding 

whether to vary or revoke such a licence, include— 

(a) the objectives set out in section 11; 
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(b) fit and proper person requirements applicable to the hold-

ing company and significant owners of the holding com-

pany; 

(c) the governance and risk management arrangements of the 

group; 

(d) whether the holding company made a statement that is 

false or misleading, including by omission, in or in relation 

to the application. 

(8) Without limiting its powers, the Authority shall not grant a li-

cence under this section to a holding company unless satisfied that— 

(a) it is necessary to do so— 

 (i) to achieve the objective set out in subsection (2); or 

 (ii) to enhance the safety and soundness of the eligible 

prudentially regulated financial institution in the 

group; and 

(b) the holding company, and its key persons and significant 

owners, meet the applicable fit and proper person require-

ments. 

Non-operating hold-

ing companies of fi-

nancial conglomer-
ate 

74. (1) The Authority may, by notice to a holding company in a 

financial conglomerate, require that a holding company be a non-oper-

ating company. 

(2) A requirement under subsection (1) may be imposed only to 

enable the Authority to manage more effectively risks to the safety and 

soundness of the eligible prudentially regulated financial institution 

arising from the other members of the conglomerate. 

(3) A holding company that is given a notice under subsection (1) 

shall comply with the requirements of the notice. 

Penalty — Kshs. [insert]. 

Obligations to pro-

vide information to 
holding companies 

75. (1) This section applies in relation to members of a financial 

conglomerate if a holding company of the eligible prudentially regu-

lated financial institution — 

(a) holds a financial sector licence or a licence under section 

73; or 

(b) has been given a notice under section 73(1). 
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(2) Each other member of the group of companies in the financial 

conglomerate (including the eligible prudentially regulated financial 

institution) shall, on demand by the holding company, provide such 

information to the holding company as is needed to enable the holding 

company to comply with its obligations under a financial sector law. 

Penalty — Kshs. [insert]. 

(3) Subsection (2) applies despite any restriction, under any other 

Act or any contract, on disclosure by the member of the group of com-

panies in the financial conglomerate. 

Approval of acquisi-
tions and disposals 

76. (1) A holding company in a financial conglomerate shall not 

acquire or dispose of a material asset (as defined in prudential rules 

made for this section) without the approval of the Authority. 

Penalty — Kshs. [insert] 

(2) The Authority may not give an approval under subsection (1) 

unless satisfied that the acquisition or disposal will not prejudicially 

affect the prudent management and the financial soundness of an eli-

gible prudentially regulated financial institution within the conglomer-

ate. 

(3) An approval under subsection (1) for a particular acquisition 

or disposal is valid for six months. 

(4) An acquisition or disposal contrary to subsection (1) is void. 

PART VIII — INFORMATION GATHERING 

Information gather-
ing 

77. (1) The Authority may, by written notice to any person, re-

quest the person to provide specified information or a specified doc-

ument in the possession of, or under the control of, the person that is 

relevant to assisting the Authority to perform its functions in terms of 

a financial sector law. 

(2) The Authority may, by written notice to a financial institution, 

require the institution to provide specified information or a specified 

document in the possession of, or under the control of, the institution 

that is relevant to the Authority’s assessment of compliance with, or 

risk of contraventions by a licensed institution of— 

(a) a financial sector law; 

(b) a directive; or 

(c) an enforceable undertaking accepted by the Authority.  



Financial Services Authority Bill, 2016 55 

28260694_1 (v08) 

(3) The notice may require the information or document to be 

verified as specified in the notice, including by an auditor approved 

by the Authority. 

(4) A financial institution that is given a notice under this section 

and fails to comply with the requirements in the no-tice commits an 

offence. 

Penalty—Kshs. [insert]. 

PART IX — INSPECTIONS AND INVESTIGATIONS 

Division 1 — Inspections 

Inspections 78. (1) The Authority may, at any time during normal business 

hours, enter the business premises of a licensed financial institution 

and conduct an inspection of the institution on the premises. 

(2) The purpose for which the Authority may conduct a routine 

on-site inspection of a licensed financial institution is to— 

(a) check compliance by the entity with financial sector laws 

or an enforceable undertaking accepted by the Authority; 

(b) determine the extent of the risk posed by the financial in-

stitution of contraventions of a financial sector law; and 

(c) assist the Authority in supervising the financial institu-

tion. 

(3) An inspection must be conducted with strict regard to decency 

and good order. 

(4) An official of the Authority has, when conducting an inspec-

tion on premises, the right of access to any part of the premises and 

to any business document on the premises, and may do any of the 

following— 

(a) examine, make extracts from and copy any business doc-

ument in the premises;  

(b) question any person on the premises to find out in-for-

mation relevant to the inspection; 

(c) give the licensed institution or a person on the premises a 

written directive to produce to the Authority, at a time and 

place and in a manner specified in the directive, a speci-

fied business document that is relevant to the inspection 
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and is in the possession or under the control of the li-

censed institution; 

(d) when a business document is produced as required by a 

directive in terms of paragraph (c), examine, make ex-

tracts from and copy the document; 

(e) if, as a result of the inspection, the official or the Author-

ity suspects on reasonable grounds that a contravention of 

a financial sector law has occurred or is likely to occur— 

 (i) give a written directive to the person apparently in 

charge of the premises not to remove from the prem-

ises, or conceal, destroy or otherwise interfere with, 

a specified business document; or 

 (ii) take possession of, and remove from the premises, a 

business document for the purpose of preventing an-

other person from re-moving, concealing, destroying 

or otherwise interfering with the document. 

(5) The Authority must ensure that the person apparently in 

charge of the premises is given a written receipt for any business doc-

ument taken as mentioned in paragraph (4)(e)(ii). 

(6) The Authority must ensure that any business document re-

moved as contemplated in paragraph (4)(e)(ii) is returned to the li-

censed institution when retention of the document is no longer neces-

sary to achieve the object of a financial sector law. 

(7) The licensed institution from whose premises a document was 

removed as contemplated in paragraph (4)(e)(ii), or its authorised rep-

resentative, may, during normal office hours and under the supervi-

sion of the Authority, examine, copy and make extracts from the doc-

ument. 

Division 2 — Investigations 

Investigators 79. (1) The Authority may, in writing, appoint a person as an 

investigator and may appoint any person to assist the investigator in 

carrying out an investigation. 

(2) The Authority must give each investigator a certificate of ap-

pointment, which must be in the possession of the investigator when 

an investigator exercises any power or performs a duty in terms of 

this Act. 
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(3) An investigator must produce the certificate of appointment 

at the request of any person in respect of whom a power is being ex-

ercised. 

(4) An investigator shall return to the Authority his or her certif-

icate of appointment as soon as practicable after ceasing to be an in-

vestigator. 

Penalty — Kshs. [insert]. 

(5) It is a defence to a prosecution for an offence against subsec-

tion (4) that the certificate was lost through no fault of the defendant. 

Investigations 80. The Authority may instruct an investigator to conduct an in-

vestigation in respect of any person if the Authority suspects that the 

person has contravened, may be contravening or is about to contra-

vene, a financial sector law for. 

Powers of investiga-

tors to question and 

require production 

of documents or 
other things 

81. (1) An investigator may, for the purposes of conducting an 

investigation, do any of the following— 

(a) by written notice, require any person who the investiga-

tor reasonably believes may be able to provide in-for-

mation relevant to the investigation to appear be-fore the 

investigator, at a time and place specified in the notice, 

to be questioned by an investigator; 

(b) by written notice, require any person who the investiga-

tor reasonably believes may be able to produce a docu-

ment or item relevant to the investigation, to— 

 (i) produce the document or item to an investigator, at 

a time and place specified in the notice; or 

 (ii) produce the document or item to an investigator, at 

a time and place specified in the notice, to be ques-

tioned by an investigator about the document or 

item;  

(c) question a person who is complying with a notice in 

terms of paragraph (a) or (b)(ii); 

(d) require a person being questioned as mentioned in para-

graph (c) to make an oath or affirmation, and administer 

such an oath or affirmation; 
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(e) examine, copy or make extracts from any document or 

thing produced to an investigator as required in terms of 

this subsection; 

(f) take possession of, and retain, any document or item pro-

duced to an investigator as required in terms of this sub-

section; and 

(g) give a directive to a person present while the investigator 

is exercising powers in terms of this section, to facilitate 

the exercise of such powers.  

(2) An investigator who takes a document or item in terms of 

paragraph (1)(f) must give the person producing it a written receipt. 

(3) The investigator must ensure that a document or item taken 

in terms of paragraph (1)(f) is returned to the person who produced 

it when— 

(a) retention of the document or item is no longer necessary 

to achieve the object of the investigation; or  

(b) all proceedings arising out the investigation have been 

finally disposed of. 

(4) A person otherwise entitled to possession of a document or 

item taken in terms of paragraph (1)(f), or its authorised representa-

tive, may, during normal office hours and under the supervision of 

the Authority, examine, copy and make extracts from the document, 

or inspect the item. 

(5) A person being questioned in terms of this section may be 

assisted and represented by a legal practitioner. 

Entry and search 
powers 

82. (1) An investigator may, for the purposes of conducting an 

investigation, do any of the following— 

(a) enter any premises at any time with the prior consent of 

the person apparently in control of the premises; 

(b) enter any premises at any time without that consent and 

without prior notice to any person— 

 (i) if the entry is authorised by a warrant; or 

 (ii) if an investigator believes, on reasonable grounds, 

that the delay caused by applying for and obtaining 

the warrant will defeat the purpose of the search, and 
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believes on reasonable grounds that a warrant would 

be issued; and 

(c) search the premises for anything that may afford evi-

dence of a contravention of a financial sector law;  

(2) An entry or search of premises in terms of this Part must be 

done during the day, not the night, unless it is authorised by warrant 

and the warrant expressly authorises entry at night.  

(3) An investigator may be accompanied and assisted during the 

entry and search of any premises for an investigation by a police of-

ficer or a person appointed in terms of section 80. 

(4) While on premises in terms of this section, an investigator, 

for the purpose of conducting the investigation, has the right of ac-

cess to any part of the premises and to any document or item on the 

premises, and may do any of the following— 

(a) open or cause to be opened any strongroom, safe, cabinet 

or other container in which the investigator reasonably 

suspects there is a document or item that may afford ev-

idence of the contravention concerned or be relevant to 

the request; 

(b) examine, make extracts from and copy any document in 

the premises; 

(c) question any person on the premises to find out in-for-

mation relevant to the investigation; 

(d) require a person on the premises to produce to the inves-

tigator any document or item that is relevant to the inves-

tigation and is in the possession or under the control of 

the person; 

(e) require a person on the premises to operate any computer 

or similar system on or available through the premises 

to— 

 (i) search any information in or available through that 

system; and 

 (ii) produce a record of that information in any media 

that the investigator reasonably requires; 

(f) if it is not practicable or appropriate to make a require-

ment in terms of paragraph (e) — operate any computer 
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or similar system on or available through the premises 

for a purpose set out in that paragraph; and 

(g) take possession of, and take from the premises, a docu-

ment or item that may afford evidence of the contraven-

tion concerned or be relevant to the request. 

(5) An investigator, and any person assisting an investigator, 

may use reasonable force to exercise any power under this section. 

(6) An investigator must give the person apparently in charge of 

the premises a written receipt for any document or item taken by the 

investigator under this section. 

(7) An investigator must ensure that any document or item taken 

by the investigator as mentioned in paragraph (4)(g) is re-turned to 

the person when— 

(a) retention of the document or item is no longer necessary 

to achieve the object of the investigation; or  

(b) all proceedings arising out the investigation have been 

finally disposed of. 

(8) A person from whose premises a document or item was taken 

as mentioned in paragraph (4)(g), or its authorised representative, 

may, during normal office hours and under the supervision of the 

Authority, examine, copy and make extracts from the document or 

item. 

Warrants 83. (1) On application by an investigator, any judge or magistrate 

may issue a warrant for this Part authorising entry onto and search of 

specified premises if satisfied that— 

(a) the investigator is conducting or is about to conduct an 

investigation; and 

(b) there is a reasonable suspicion that a document or item 

relevant to the investigation is at the premises. 

(2) A warrant under this section must be signed by the judge or 

magistrate issuing it. 

(3) An investigator who enters premises under the authority of a 

warrant must— 

(a) if there is apparently no one in charge of the premises 

when the warrant is executed, fix a copy of the war-rant 

on a prominent and accessible place in the premises; and 
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(b) on reasonable demand by any person on the premises, 

produce the warrant or a copy of the warrant. 

Division 3 — General provisions 

Interference with in-

spections and inves-
tigations 

84. (1) A person shall not intentionally or negligently interfere 

with or hinder the conduct of an inspection or an investigation.  

(2) Subject to section 85— 

(a) a person who is given a notice or directive under this Part 

shall comply with the requirements in the notice or di-

rective; and 

(b) a person who is asked a question under this Part shall an-

swer the question fully and truthfully, to the best of the 

person’s knowledge. 

(3) A person shall not, without a lawful excuse, refuse or fail to 

comply with any reasonable request by an investigator in connection 

with the conduct of an investigation. 

(4) A person shall not give an investigator any information that 

is false or misleading, including by omission, and is relevant to an 

investigation, if the person knows that the information was false or 

misleading, including by omission, and relevant to an investigation. 

(5) If— 

(a) a person destroys or renders illegible any document; and 

(b) the person knew that the document was or was likely to 

be relevant to an investigation; 

the person commits an offence unless an investigator or the Authority 

had authorised the person’s action. 

Penalty — Kshs. [insert]. 

Protections 85. (1) For the purposes of this section, an answer tends to in-

criminate a person if it would tend to show, and the contents of a 

document or information tend to incriminate a person if they tend to 

show, that the person has committed an offence, a contravention of a 

financial sector law or an offence or contravention under the law of 

a foreign country. 

(2) A person who is questioned, or required to produce a docu-

ment or information, by the Authority or an investigator under this 

Part may object to answering the question on the grounds that the 
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answer, the contents of the document or the information may tend to 

incriminate the person. 

(3) On such an objection, the Authority or investigator may re-

quire the question to be answered or the document or information to 

be produced. 

(4) An answer given, and a document or information produced, 

as required under subsection (3)— 

(a) is not admissible in evidence against the person in any 

proceedings for an offence or a penalty, except proceed-

ings in respect of a contravention of this Act based on the 

false or misleading nature of the answer; and 

(b) must not be taken into account in determining whether or 

not to impose a penalty, including an administrative pen-

alty, on the person. 

(5) Before the Authority or an investigator starts to question a 

person in terms of this Part, if the Authority or the investigator sus-

pects that the person has contravened a financial sector law, the Au-

thority or the investigator must inform the person of the right to ob-

ject in terms of this section. 

(6) This section does not limit any right of a person. 

Legal professional 
privilege 

86. (1) A person does not have to answer a question under this 

Part, or comply with a requirement under this Part to produce a doc-

ument or information, to the extent that the person is entitled to claim 

legal professional privilege in relation to the answer, contents of the 

document or the information. 

(2) If the person is a legal practitioner, the person is entitled and 

required to claim that privilege on behalf of a client of the person. 

(3) This section does not limit any right of a person. 

PART X — ENFORCEMENT 

Division 1 — Guidance notes and interpretation rulings 

Guidance notes 87. (1) The Authority may publish guidance notes on the appli-

cation of a financial sector law. 

(2) Guidance notes are for information, and are not binding. 
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Interpretation rul-
ings 

88. (1) The Authority may publish a statement (an “interpreta-

tion ruling”) regarding the interpretation or application of a financial 

sector law, in circumstances specified in the statement. 

(2) The purpose of an interpretation ruling is to promote clarity, 

consistency and certainty in the interpretation and application of fi-

nancial sector laws. 

(3) The Authority must interpret and apply the financial sector 

law to which the interpretation ruling relates in accordance with the 

interpretation ruling. 

(4) The Authority may amend or revoke an interpretation ruling 

if it is necessary to do so because of a judicial decision or a change 

in the law. 

Division 2 — General enforcement powers 

Directives 89. (1) The Authority may issue to a licensed financial institution 

a written directive requiring the financial institution to take action 

specified in the directive if the financial institution or a key person 

of the financial institution— 

(a) has contravened or is likely to contravene a financial sec-

tor law; 

(b) is involved or is likely to be involved in financial crime; 

or 

(c) is causing or contributing to instability in the financial 

system, or is likely to do so. 

(3) A directive must be aimed at— 

(a) stopping the financial institution rom contravening appli-

cable financial sector laws, or reducing the risk of such 

contraventions; 

(b) stopping the financial institution from being involved in 

financial crime, and reducing the risk that it may be so 

involved; or 

(c) remedying the effects of a contravention of a financial 

sector law or the involvement in financial crime. 

(4) Action that may be specified in a directive includes the fol-

lowing— 
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(a) the financial institution ceasing providing a specific fi-

nancial product or financial service; 

(b) the financial institution modifying a financial product or 

financial service or the terms on which it is provided; 

(c) removing a person from a specified position or function 

in or in relation to the financial institution; 

(d) the financial institution not paying a specified bonus or 

performance payment; 

(e) the financial institution ceasing to engage in specified 

conduct that is inconsistent with its obligations in rela-

tion to fairness to financial customers; and 

(f) the financial institution remedying the effects of a con-

travention of a financial sector law. 

(5) Action specified in a directive must be aimed at achieving 

the objective of the Authority and ensuring that the key per-son, rep-

resentative or contractor performs its function in compliance with the 

applicable financial sector laws. 

(6) In addition to its other powers to issue a directive, if a person 

is engaging, or is proposing to engage, in conduct that contravenes a 

financial sector law, the Authority may issue a written directive to 

the person requiring the person to cease engaging, or not to engage, 

in the conduct. 

(7) A directive must specify a reasonable period for compliance. 

(8) The Authority may, at any time, by written notice to the per-

son to whom it was issued, revoke a directive. 

(9) A person to whom a directive has been issued shall comply 

with the directive. 

Penalty — Kshs. [complete]. 

Directives to signifi-
cant owners 

90. (1) In addition to section 89, the Authority may issue a di-

rective to a significant owner of a licensed financial institution, and 

the institution, requiring them— 

(a) to prepare and submit to the Authority a plan satisfactory 

to the Authority under which the significant owner will, 

within a period acceptable to the Authority, cease to be a 

significant owner of the institution; and 
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(b) on the Authority’s approving the plan, implementing the 

plan.  

Directives to hold-

ing companies in fi-

nancial conglomer-

ates 

91. (1) In addition to section 89, the Authority may issue a di-

rective to a holding company in a financial conglomerate requiring 

the holding company— 

(a) to manage and otherwise mitigate risks to the prudent 

management or financial soundness of an eligible pru-

dentially regulated financial institution in the conglom-

erate arising from other members of the conglomerate; or 

(b) to ensure that an eligible prudentially regulated financial 

institution in the conglomerate complies with a financial 

sector law. 

(2) Requirements that a directive under subsection (1) may im-

pose include requirements— 

(a) to prepare and submit to the Authority a plan satisfactory 

to the Authority under which the financial conglomerate 

will, within a period acceptable to the Authority, be re-

structured as described in the plan; and 

(b) on the Authority’s approving the plan, implementing the 

plan. 

Directives to remove 
key persons  

92. The Authority may not issue a directive that requires the re-

moval of a person from a specified position or function in or in rela-

tion to a financial institution unless the person— 

(a) has contravened a financial sector law; 

(b) no longer complies with applicable fit and proper person 

requirements; or 

(c) has been involved in financial crime. 

Consultation re-
quirements 

93. (1) Before issuing a directive, the Authority shall— 

(a) give the financial institution or person to whom it is pro-

posed to issue the directive a draft of the proposed di-

rective and a statement of the reasons why it is proposed 

to issue it, including a statement of the relevant facts and 

circumstances; and 

(b) invite the financial institution or person to make submis-

sions on the matter within a specified, reasonable, sub-

mission period. 
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(2) If the directive requires removing a person from a specified 

position or function in or in relation to a financial institution, the Au-

thority must also—  

(a) give the person a draft of the proposed directive and a 

statement of the reasons why it is proposed to issue it, 

including a statement of the relevant facts and circum-

stances; and 

(b) invite the person to make submissions on the matter 

within the submission period.  

(3) In deciding whether to issue the directive, the Authority shall 

take into account all submissions received by the end of the submis-

sion period. 

(4) If the delay involved in complying, or complying fully, with 

subsection (1) or (2) and in respect of a proposed directive is likely 

to lead to prejudice to financial customers, prejudicially affect finan-

cial stability or defeat the object of the directive, the Authority may 

issue the directive without having complied, or complied fully, with 

those subsections. 

(5) If the Authority issues a directive without having complied, 

or complied fully, with subsections (1) or (2), it shall, at the same 

time, give a written statement of the reasons why those subsections 

were not complied with to— 

(a) the person to whom it was issued; and 

(b) if subsection (2) applies — the person referred to in that 

subsection; 

together with a statement of the effect of subsections (6) and (7). 

(6) A person to whom a statement under subsection (5) is given 

may make submissions to the Authority within 30 days after being 

given the statement. 

(7) The Authority must consider the submissions, and notify the 

person, as soon as practicable, whether the Authority proposes to re-

voke the directive. 

Tribunal may adjust 
contracts 

94. (1) The Tribunal may, on application by a party to a contract 

with a licensed financial institution (not the financial institution), 

make an order relating to the effect of a directive under this Part that 

was given to the financial institution has had on the contract. 
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(2) Without limiting what the order may do, the order may re-

quire the financial institution to—— 

(a) perform specified obligations under the contract; or 

(b) compensate the applicant, as specified in the order. 

but may not require a person to take action that would contravene the 

directive. 

Enforceable under-

takings 
95. (1) A person may give a written undertaking to the Authority 

conduct in relation to a matter regulated by a financial sector law, 

and that undertaking, upon its acceptance by the Authority, becomes 

enforceable by the Authority as contemplated by this Act.  

(2) A written undertaking may include an undertaking to provide 

specified redress to financial customers. 

(3) The person who gave an enforceable undertaking may, with 

the consent of the Authority, vary or withdraw the undertaking at any 

time. 

(4) If a licensed financial institution that gave an enforceable un-

dertaking breaches the undertaking, the Authority may suspend or 

withdraw the licence. 

(5) The Authority must publish each enforceable undertaking 

that it accepts, and each variation or withdrawal of an enforceable 

undertaking. 

(6) If the Tribunal is satisfied, on application by the Authority, 

that a person has contravened an enforceable undertaking, the Tribu-

nal may make any one or more of the following orders— 

(a) an order directing the person to comply with the under-

taking; 

(b) if the undertaking relates to a contravention of the finan-

cial sector law, an order directing the person to perform 

a specified act, or refrain from performing a specified act, 

for one or both of the following purposes— 

 (i) to remedy the effects of the contravention; 

 (ii) to ensure that the person does not contravene the un-

dertaking again; 

(c) any incidental order. 
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(7) The Authority may file with the registrar of a competent 

court a certified copy of an order under subsection (6) if— 

(a) the order has not been complied with; and 

(b) either— 

 (i) no proceedings in a court appealing against the mak-

ing of the order have been commenced by the end of 

the period for lodging such appeals; or 

 (ii) if such proceedings have been commenced, they 

have been finally disposed of.  

(8) The order, on being filed, has the effect of a civil judgement, 

and may be enforced as if lawfully given in that court. 

High Court may or-

der compliance with 
financial sector laws 

96. (1) The High Court may, on application by the Authority, 

make— 

(a) an order that a person do, or not do, a specified thing to 

ensure compliance with the financial sector law; and 

(b) any incidental order.  

(2) The High Court may make such an order— 

(a) if it appears to the High Court that the person is engaging, 

or proposes to engage, in conduct contravening a finan-

cial sector law; 

(b) if the person has previously engaged in such conduct; or 

(c) if there is a danger of substantial or irreparable damage, 

prejudice or harm if the person engages in conduct con-

travening a financial sector law; 

and may do so even if another remedy is available. 

(3) The High Court may not require the Authority to give any 

undertaking as to damages in connection with the application for the 

order. 

Debarment 97. (1) If a natural person has— 

(a) contravened a financial sector law in a material respect; 

(b) contravened in a material respect an enforceable under-

taking accepted by the Authority; 
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(c) attempted, or conspired with, aided, abetted, induced, in-

cited or procured another person to contravene a finan-

cial sector law in a material respect; or 

(d) contravened in a material respect a law of a foreign coun-

try that corresponds to a financial sector law; 

the Authority may make an order (a “debarment order”) prohibiting 

the person, for the period specified in the order, from doing one or 

more of the following, to the extent specified in the order— 

(e) providing, or being involved in the provision of, speci-

fied financial products or financial services, generally or 

in circumstances specified in the order; 

(f) acting as a key person of a financial institution; or 

(g) providing specified services to a financial institution, 

whether under outsourcing arrangements or otherwise.  

(3) A debarment order in respect of a person takes effect from— 

(a) the date on which it is served on the person; or 

(b) if the order specifies a later date, the later date. 

(4) A person who is subject to a debarment order may not engage 

in conduct that, directly or indirectly, contravenes the debarment or-

der. 

Penalty — Kshs. [complete] 

(5) Without limiting subsection (4)— 

(a) if a person is subject to a debarment order; and 

(b) the debarred person enters into an arrangement with an-

other person (“person B”) under which person B will en-

gage in the conduct that directly or indirectly contravenes 

the debarment order; and 

(c) person B is acting on behalf of, or in accordance with the 

directions, instructions or wishes of, the debarred person; 

both the debarred person and person B shall be taken to have com-

mitted an offence against subsection (4). 
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(6) A licensed financial institution that becomes aware that a de-

barment order has been made in respect of a person employed or en-

gaged by the financial institution must take all reasonable steps to 

ensure that the debarment order is given effect to. 

Penalty — Kshs. [complete] 

(7) The Authority may, by order— 

(a) reduce the period of a debarment order; or 

(b) revoke a debarment order. 

The Authority may do so on application by the debarred person or on 

its own initiative. 

(8) The Authority must publish each debarment order, and each 

order under subsection (7), that it makes. 

Division 3 — Administrative penalties 

Administrative pen-
alties 

98. (1) The Authority may, by order served on a person, impose 

on the person an appropriate administrative penalty if the person has 

engaged in conduct that contravenes — 

(a) a financial sector law; or 

(b) an enforceable undertaking accepted by the Authority. 

(2) In determining an appropriate administrative penalty for par-

ticular conduct— 

(a) the matters that the Authority shall have regard to include 

the following— 

 (i) the need to deter such conduct; 

 (ii) the degree to which the person has co-operated with 

the Authority in relation to the contravention; and 

 (iii) any submissions by, or on behalf of, the person; and 

(b) without limiting paragraph (a), the matters that the Au-

thority may have regard include the following—  

 (i) the nature, duration, seriousness and extent of the 

contravention; 

 (ii) any loss or damage suffered by any person as a result 

of the conduct; 



Financial Services Authority Bill, 2016 71 

28260694_1 (v08) 

 (iii) the extent of any financial or commercial benefit to 

the person, or to an associated person of the person, 

arising from the conduct; 

 (iv) whether the person has previously contravened a fi-

nancial sector law;  

 (v) the effect of the conduct on financial sector stability; 

 (vi) the effect of the proposed penalty on financial sector 

stability; 

 (vii) the effect of the proposed penalty on financial cus-

tomers of the person; 

 (viii) the extent to which the conduct was deliberate or 

reckless. 

(3) An administrative penalty may include an amount to reim-

burse the Authority for reasonable costs incurred by the Authority in 

connection with the contravention. 

(4) The Authority may not impose an administrative penalty on a 

person if a prosecution of the person for an offence arising out of the 

same set of facts has been commenced. 

(5) An administrative penalty order is not a previous conviction 

as contemplated in [insert].  

Payment 99. An amount payable in terms of an administrative penalty or-

der is due and payable as set out in Regulations made for this Part.  

Interest 100. Interest is payable in respect of the unpaid portion of the 

amount payable as an administrative penalty until it is fully paid. 

Enforcement 101. (1) If— 

(a) the amount payable under an administrative penalty order 

has not been paid as required by this Part; and 

(b) either—  

 (i) no application for review of the order under this Act, 

or for judicial review of the order, has been lodged 

by the end of the period for making such applica-

tions; or 

 (ii) if such an application has been made — proceedings 

on the application have been finally disposed of; 
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the Authority may file with the registrar of a competent court a certi-

fied copy of the administrative penalty order and an affidavit as to 

payment. 

(2) The order, on being filed, has the effect of a civil judgement 

for the unpaid amount of the administrative penalty, and may be en-

forced as if lawfully given in that court. 

Application of 

amounts paid as ad-

ministrative penal-

ties 

102. All amounts recovered by the Authority as administrative 

penalties must be applied— 

(a) first, to reimburse the Authority its costs and expenses 

reasonably and properly incurred in investigating the rel-

evant contravention, making the order and enforcing it; 

and 

(b) then, by paying the balance into the Financial Sector 

Compensation Fund. 

Administrative pen-

alty taken into ac-

count in sentencing 

103. When determining the sentence to impose on a person con-

victed of an offence against a financial sector law, a court shall take 

into account any administrative penalty order made in respect of the 

same facts. 

Remission of ad-

ministrative penal-
ties 

104. The Authority may, on application, remit all or some of an 

administrative penalty, and all or some of the interest payable on an 

administrative penalty. 

Prohibition of in-

demnity for admin-
istrative penalties 

105. (1) Except in circumstances prescribed by regulation, a per-

son shall not undertake to indemnify or compensate another person, 

directly or indirectly, wholly or partly, in respect of a payment made 

or liability incurred by the other person in connection with an admin-

istrative penalty order imposed on the other person. 

Penalty — An amount equal to twice the maximum amount payable 

under the indemnity. 

(2) An undertaking given in contravention of subsection (1) is 

void. 

PART XI — FINANCIAL SECTOR OMBUDSMAN 

Division 1 — The Financial Sector Ombudsman 

Establishment of 

Financial Sector 

Ombudsman 

106. (1) There is established an organisation to be known as the 

Financial Sector Ombudsman. 
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(2) The Ombudsman shall be a body corporate with perpetual suc-

cession and a common seal and shall, in its corporate name, be capable 

of— 

(a) suing and being sued; 

(b) taking, purchasing or otherwise acquiring, holding, charg-

ing and disposing of movable and immovable property;  

(c) having and managing its own funds including borrowing 

and lending money;  

(d) entering into contracts;  

(e) employing or engaging the services of persons to assist it 

in performing its functions and exercising its powers; and  

(f) doing or performing all such other things or acts necessary 

for the proper performance of its functions un-der this Act 

which may lawfully be done by a body corporate. 

(3) Except as otherwise provided in this Act or another financial 

services law, the Ombudsman shall be operationally independent in 

the performance of its functions and shall not be subject to the direc-

tion or control of any person or authority. 

Functions of the 
Ombudsman 

107. The functions of the Ombudsman are— 

(a) resolve complaints in accordance with this Part; and 

(b) any other function of the Ombudsman under a written law. 

Powers of the Om-
budsman 

108. The Ombudsman shall have all the powers necessary for the 

proper performance of its functions under the financial sector laws, 

and in particular the power to— 

(a) control, supervise and administer the assets of the Om-

budsman as will promote the achievement of the objec-

tives in section 11; 

(b) manage the funds of the Ombudsman, including its re-

serves; 

(c) receive grants, gifts or endowments; 

(d) establish a bank accounts; 

(e) with the consent of the Cabinet Secretary, borrow money, 

mortgage or charge any of its assets ; 
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(f) engage staff, on terms and conditions, as it may consider 

necessary for performance of its functions, including es-

tablishing retirement benefits funds and medical funds for 

them and making contributions to those funds for their 

benefit; 

(g) co-operate with its counterparts in other jurisdictions; and 

(h) participating in relevant international regulatory, supervi-

sory, financial stability and standard setting bodies. 

Ombudsman 
Board 

109. (1) There is established a Board for the Ombudsman (the 

“Ombudsman Board”), which shall consist of— 

(a) a Chairperson, who shall be appointed by the President; 

(b) the Chief Ombudsman; and 

(c) two other members, who shall be appointed by the Cabinet 

Secretary. 

(2) In appointing the Chairperson and the Ombudsman Board 

members mentioned in subsection (1)(c), the President and the Cabinet 

Secretary shall have regard to the principles of gender equity and re-

gional balance and the need to have a mix of skills relevant to the fi-

nancial sector. 

(3) The Chairperson and Ombudsman Board members appointed 

as mentioned in subsection (1)(c) shall be selected from persons 

who― 

(a) are not public officers or employees, officers or significant 

owners of any licensed person; 

(b) have at least ten years’ experience in management of a 

public or private institution within the financial sector; 

(e) satisfy the requirements of the relevant provisions of the 

Constitution and national laws in respect to National Val-

ues, Governance, Leadership, Integrity and Principles of 

Public Service; and 

(f) have not served as an employee of the Ombudsman in the 

preceding five years. 

(4) A disqualified person shall not be appointed as an Ombudsman 

Board member. 

(5) An Ombudsman Board member mentioned in subsection 

(1)(a) or (c) shall hold office for a period specified in the instrument 
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of appointment, not exceeding three years, and on terms and condi-

tions specified in the instrument of appointment. At the end of his or 

her term, the member may be re-appointed for one further term of a 

period not exceeding three years.  

(6) An Ombudsman Board member (other than an ex officio Om-

budsman Board member)― 

(a) may at any time resign from office by notice in writing to 

the Cabinet Secretary; 

(b) may be removed from office by the Cabinet Secretary if 

the member— 

 (i) has been absent from three consecutive meetings of 

the Ombudsman Board without permission from the 

Chairperson; 

 (ii) in the case of the Chairperson — has been absent from 

three consecutive meetings of the Ombudsman Board 

without permission from the Cabinet Secretary; 

 (iii) is incapacitated by physical or mental illness or other 

cause from fulfilling the responsibilities of an Om-

budsman Board member; or 

 (iv) conducts himself or herself in a manner not befitting 

an Ombudsman Board member; and 

(b) shall be removed from office by the Cabinet Secretary if 

the member becomes a disqualified person. 

Application of cer-
tain provisions 

110. Sections 18, 19 and 23 apply in relation to the Ombudsman 

Board in the same way as they apply to the Board. 

Division 2 — Complaints about financial products and financial 

services 

Complaints about 

financial products 

and financial ser-

vices 

111. (1) A financial customer may make a complaint to the Om-

budsman that a financial product provider or a financial service pro-

vider (in this Division called “the provider”)— 

(a) contravened a financial sector law in relation to the provi-

sion of the financial product or financial service to the fi-

nancial customer; 

(b) breached the contract for the provision of the financial 

product or financial service; 



Financial Services Authority Bill, 2016 76 

28260694_1 (v08) 

(c) treated the financial customer unfairly in relation to the 

provision of the financial product or financial service. 

(2) The Ombudsman shall provide assistance to a complainant to 

formulate the complaint properly. 

(3) The Ombudsman shall not deal with a complaint against a pro-

vider unless the financial customer had made the complaint to the pro-

vider and, after three months, the complaint has not been satisfactorily 

resolved. 

(4) The grounds on which a complaint to the Ombudsman may be 

made are limited to the following— 

(a) the provider contravened a financial sector law in relation 

to the provision of the financial product or financial ser-

vice to the financial customer; 

(b) the provider breached the contract for the provision of the 

financial product or financial service; 

(c) the provider treated the financial customer unfairly in re-

lation to the provision of the financial product or financial 

service. 

Ombudsman to 

mediate and make 
determinations 

112. (1) The Ombudsman shall, on receiving a complaint, attempt 

to mediate the complaint. 

(2) If the Ombudsman considers that it will not be efficient or ef-

fective to mediate a complaint, the Ombudsman shall make a determi-

nation resolving the complaint. 

(3) A determination by the Ombudsman binds the provider. 

Providers to co-
operate 

113. A provider shall co-operate in good faith with the Ombuds-

man in the exercise of the Ombudsman’s powers and the performance 

of its functions in relation to a complaint about a financial product or 

financial service provided by the provider, including complying with 

the directions of the Ombudsman in relation to the complaint. 

Ombudsman Rules 114. The Ombudsman Board may make rules, not inconsistent 

with this Act or the sectoral laws, with respect to complaints to which 

this Part applies. 
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PART XII — COMPENSATION  

Division 1 — Compensation  

Compensation for 

contraventions of 

financial sector 
laws  

115. A person, including the Authority, who suffers loss because 

of a contravention of a financial sector law by another person may re-

cover the amount of the loss by action in a court of competent juris-

diction against— 

(a) the other person; and 

(b) any person who was knowingly involved in the contraven-

tion. 

Financial custom-

ers may claim 

compensation 

from Compensa-
tion Funds  

116. (1) Subject to this Part, if— 

(a) a financial customer suffers loss because a licensed per-

son— 

 (i) contravened a financial sector law in relation to the 

provision of the financial product or financial service 

to the financial customer; 

 (ii) breached the contract for the provision of the finan-

cial product or financial service;  

(b) the Compensation Funds Board is satisfied that the li-

censed person is insolvent; and 

(c) the loss is not an excluded loss under Regulations made 

for this section; 

the Board may, on application by the financial customer, pay to the 

financial customer by way of compensation the amount calculated in 

accordance with the Regulations. 

(2) An amount of compensation under this section is to be paid 

from— 

(a) if the financial product or financial service is one regulated 

by the Capital Markets Act or the Central Depositories Act 

— the Capital Markets Compensation Fund; 

(b) if the financial product or financial service is one regulated 

by the Insurance Act — the Insurance Compensation 

Fund; 

(c) if the financial product or financial service is one regulated 

by the Retirement Benefits Act — the Retirement Benefits 

Compensation Fund; 
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(d) if the financial product or financial service is one regulated 

by the Saccos Act — the Sacco Compensation Fund; 

(e) in other cases — from the Conduct Compensation Fund.  

(3) In this section, a reference to a contravention of a financial 

sector law incudes a reference to— 

(a) a contravention of a prudential rule or a conduct rule; 

(b) a directive under, or an enforceable undertaking accepted 

under, a financial sector law; 

(c) a decision of a court or the Tribunal, or a determination of 

the Ombudsman, in relation to the financial sector law. 

(2) The Regulations shall make provision with respect to claims 

for compensation from a Compensation Fund, including the assess-

ment and determination of claims. 

Compensation 

Funds Board may 

recover from li-
censed person 

117. If the Compensation Funds Board makes a compensation 

payment to a person under this arising from a contravention of a finan-

cial sector law, or a breach of contract, by a licensed person, the 

amount of the payment, together with the costs incurred by the Com-

pensation Funds Board in connection with the payment, is a debt due 

by the licensed person to the Compensation Funds Board and may be 

recovered by action in a court of appropriate jurisdiction. 

Division 2 — Establishment of Compensation Funds Board  

Establishment of 

Compensation 
Funds Board 

118. (1) There is established a board to be known as the Compen-

sation Funds Board. 

(2) The Compensation Funds Board shall be a body corporate with 

perpetual succession and a common seal and shall, in its corporate 

name, be capable of— 

(a) suing and being sued; 

(b) taking, purchasing or otherwise acquiring, holding, charg-

ing and disposing of movable and immovable property;  

(c) having and managing its own funds including borrowing 

and lending money;  

(d) entering into contracts;  

(e) employing or engaging the services of persons to assist it 

in performing its functions and exercising its powers; and  
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(f) doing or performing all such other things or acts necessary 

for the proper performance of its functions un-der this Act 

which may lawfully be done by a body corporate. 

(3) Except as otherwise provided in this Act or another financial 

services law, the Compensation Funds Board shall be operationally 

independent in the performance of its functions and shall not be sub-

ject to the direction or control of any person or authority. 

Functions of the 

Compensation 

Funds Board  

119. The functions of the Compensation Funds Board are— 

(a) resolve hold and manage the Financial Sector Compensa-

tion Funds; 

(b) to determine and make compensation payments under Di-

vision 1; 

(c) any other function of the Compensation Funds Board un-

der a written law. 

Powers of the 

Compensation 
Funds Board  

120. (1) The Compensation Funds Board shall have all the powers 

necessary for the proper performance of its functions under the finan-

cial sector laws, and in particular the power to— 

(a) control, supervise and administer the assets of the Com-

pensation Funds; 

(b) manage the funds of the Compensation Funds Board, in-

cluding its reserves; 

(c) receive grants, gifts or endowments; 

(d) establish a bank accounts; 

(e) with the consent of the Cabinet Secretary, borrow money, 

mortgage or charge any of its assets; 

(f) engage staff, on terms and conditions, as it may consider 

necessary for performance of its functions, including es-

tablishing retirement benefits funds and medical funds for 

them and making contributions to those funds for their 

benefit. 

Compensation 
Funds Board  

121. (1) The Compensation Funds Board shall consist of— 

(a) a Chairperson, who shall be appointed by the President; 

(b) the Managing Director; and 
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(c) two other members, who shall be appointed by the Cabinet 

Secretary. 

(2) In appointing the Chairperson and the Compensation Funds 

Board members mentioned in subsection (1)(c), the President and the 

Cabinet Secretary shall have regard to the principles of gender equity 

and regional balance and the need to have a mix of skills relevant to 

the financial sector. 

(3) The Chairperson and Compensation Funds Board members 

appointed as mentioned in subsection (1)(c) shall be selected from per-

sons who― 

(a) are not public officers or employees, officers or significant 

owners of any licensed person; 

(b) have at least ten years’ experience in management of a 

public or private institution within the financial sector; and 

(e) satisfy the requirements of the relevant provisions of the 

Constitution and national laws in respect to National Val-

ues, Governance, Leadership, Integrity and Principles of 

Public Service. 

(4) A disqualified person shall not be appointed as Compensation 

Funds Board member. 

(5) A Compensation Funds Board member mentioned in subsec-

tion (1)(a) or (c) shall hold office for a period specified in the instru-

ment of appointment, not exceeding three years, and on terms and con-

ditions specified in the instrument of appointment. At the end of his or 

her term, the member may be re-appointed for one further term of a 

period not exceeding three years.  

(6) A Compensation Funds Board member― 

(a) may at any time resign from office by notice in writing to 

the Cabinet Secretary; 

(b) may be removed from office by the Cabinet Secretary if 

the member— 

 (i) has been absent from three consecutive meetings of 

the Compensation Funds Board without permission 

from the Chairperson; 

 (ii) in the case of the Chairperson — has been absent from 

three consecutive meetings of the Compensation 



Financial Services Authority Bill, 2016 81 

28260694_1 (v08) 

Funds Board without permission from the Cabinet 

Secretary; 

 (iii) is incapacitated by physical or mental illness or other 

cause from fulfilling the responsibilities of an Com-

pensation Funds Board member; or 

 (iv) conducts himself or herself in a manner not befitting 

an Compensation Funds Board member; and 

(b) shall be removed from office by the Cabinet Secretary if 

the member becomes a disqualified person. 

Application of cer-
tain provisions 

122. Sections 18, 19 and 23 apply in relation to the Compensation 

Funds Board in the same way as they apply to the Board. 

Regulations 123. (1) The Regulations may make provision, not inconsistent 

with this Act or a sectoral law, to carry this part into effect. 

(2) Without limiting subsection (1), Regulations may make provi-

sion with respect to applications for compensation under this Part. 

PART XIII — REVIEW OF DECISIONS 

Division 1 — Establishment of Tribunal 

Establishment of 
Tribunal 

124. There is established a tribunal to be known as the Financial 

Sector Tribunal. 

Tribunal members 125. (1) The Tribunal shall consist of the following members ap-

pointed by the Judicial Service Commission by notice in the Gazette— 

(a) the Chairperson, who shall be an advocate of the High 

Court of Kenya of not less than ten years good standing; 

(b) a Vice-Chairperson, who shall be an advocate of the High 

Court of Kenya of not less than ten years good standing; 

(c) three members with knowledge and expertise in relation to 

the businesses of prudentially regulated financial institu-

tion; 

(d) two members, who shall have ten years’ experience in fi-

nance, actuarial science, economics, banking or senior 

management. 

(2) A disqualified person may not be appointed to, or hold office 

as, a Tribunal member. 
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(3) Unless the Tribunal member is removed or resigns, a Tribunal 

member holds office for five years and, subject to this Act, is eligible, 

on expiry of his or her term of office, to be reappointed once for a 

further term of five years. 

(4) Tribunal members shall be appointed at different times, so that 

the terms of office expire at different times. 

(5) A Tribunal member may resign office by giving at least 90 

days written notice to the Judicial Service Commission, or a shorter 

period of notice that the Judicial Service Commission may accept. 

(6) The Judicial Service Commission shall remove a Tribunal 

member from office if the member — 

(a) becomes a disqualified person; or 

(b) accepts any position or employment the holding of which 

would make the member ineligible to be appointed as a 

Tribunal member. 

(7) The Judicial Service Commission may remove a Tribunal 

member from office if the member— 

(a) is unable to discharge the functions of office (whether aris-

ing from illness of body or mind or from any other cause); 

or 

(b) has failed in a material way to discharge the responsibili-

ties of the office; or  

(c) has acted in a way that is inconsistent with continuing to 

hold the office. 

(8) There shall be paid to the Tribunal members remuneration and 

allowances as the Chief Justice shall determine in writing. 

Chairperson and 
Vice-Chairperson 

126. (1) The Chairperson shall manage the work of the Tribunal. 

(2) The Vice-Chairperson shall perform the functions of the 

Chairperson in the absence of the Chairperson from office or if the 

office of Chairperson is vacant. 

Secretary to Tribu-
nal 

127. The Judicial Service Commission shall appoint the Secretary 

to the Tribunal. 

Staff for Tribunal 128. (1) The Judicial Service Commission may appoint such staff 

as it considers necessary for the Tribunal. 
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(2) Staff appointed under subsection (1) shall be remunerated at a 

rate determined by the Judicial Service Commission and shall be sub-

ject to conditions of service as the Judicial Service Commission may 

determine 

Liability 129. No matter or thing done or omitted to be done by the Tribunal 

or a Tribunal member exercising powers under this Part shall render 

the Tribunal or the member personally liable to any action, claim or 

demand whatsoever unless the matter or thing was done or omitted in 

bad faith. 

Tribunal Rules 130. (1) The Chief Justice may make rules, not inconsistent with 

the financial sector laws, in respect of the procedure to be followed in 

connection with proceedings in the Tribunal, and may at any time 

make rules amending or revoking those rules. 

(2) Without limiting subsection (1), Tribunal Rules may make 

provision in relation to—  

(a) the way in which applications for review of reviewable de-

cisions are to be made; 

(b) fees; 

(c) the procedure to be adopted by the Tribunal; 

(d)  records to be kept by the Tribunal; 

(e) giving notice to parties; and 

(f) costs. 

(3) The Tribunal Rule shall be published. 

(3) Subject to the Tribunal Rules, the Civil Procedure Act 

(Cap. 21) shall apply to proceedings in the Tribunal as if the reviewa-

ble decision concerned were a decree of a subordinate court exercising 

original jurisdiction. 

Division 2 — Review of decisions 

Right to be in-

formed 
131. An obligation in a financial sector law to notify a person of 

a reviewable decision taken in relation to the person includes an obli-

gation to notify the person of the person’s right— 

(a) to request reasons for the decision; and 

(b) to have the decision reviewed under this Part. 

Right to reasons 
for decisions 

132. (1) A person affected by a reviewable decision and who has 

not already been given the reasons for the decision may, within 30 days 
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after being notified of the decision, request a statement of the reasons 

for the decision from the decision-maker. 

(2) The decision-maker must, within 30 days after receiving the 

request, give the person a statement of the reasons for the decision, 

which must include a statement of the material facts on which the de-

cision was based. 

Applications for 

review of deci-
sions 

133. (1) A person aggrieved by a reviewable decision may apply 

to the Tribunal, in accordance with the Tribunal Rules, for a review of 

the decision. 

(2) The application shall be made— 

(a) if the applicant requested reasons under section 132 — 

within 30 days after the statement of reasons was given to 

the person; or 

(b) otherwise — within 60 days after the person was notified 

of the decision. 

Operation of deci-
sions not affected 

134. Neither an application for a review of a decision, nor the pro-

ceedings on the application, suspends the operation of the decision un-

less the Tribunal so orders. 

Parties to reviews 135. (1) The parties to proceedings in the Tribunal for a review of 

a decision are— 

(a) the applicant for the review; 

(b) the decision-maker; and 

(c) any other person permitted by the Tribunal to be joined as 

a party. 

(2) The Tribunal may permit a person to be joined as party to pro-

ceedings for a review on any terms it sees fit. 

Proceedings on re-

views  
136. (1) In proceedings for review of a decision— 

(a) the procedure is, subject to the financial sector laws and the 

Tribunal Rules, determined by the Tribunal;  

(b) the proceedings are to be conducted with as little formality 

and technicality, and as expeditiously, as the requirements 

of the financial sector laws and a proper consideration of 

the matter permit; and 

(c) a party may be represented by a legal practitioner or, if the 

Tribunal permits, another person. 
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(2) The Chairperson may give directions to facilitate the conduct 

of proceedings. 

(3) The Tribunal is not bound by the rules of evidence, but may, 

subject to this section, inform itself on any relevant matter in any ap-

propriate way. 

(4) The person presiding over proceedings in the Tribunal— 

(a) has all the powers of the Chief Magistrate’s court to sum-

mon witnesses, to take evidence upon oath or affirmation 

and to call for the production of books and other docu-

ments.; and 

(b) must administer an oath to or accept an affirmation from 

any person called to give evidence. 

(5) A person summoned by the Tribunal to attend and give evi-

dence or to produce specified documents, shall not, without reasonable 

cause— 

(a) refuse or fail to attend at the time and place specified in 

the summons; 

(b) refuse or fail to answer, to the best of his or her knowledge 

and belief, all questions lawfully put to him in the proceed-

ings; 

(c) if the specified documents are within the person’s posses-

sion or under his or her control — refuse or fail to produce 

them as required by the summons. 

Penalty — Kshs. [insert]. 

(6) The Tribunal may appoint a person with relevant special skills 

or knowledge to act as an assessor in an advisory capacity in a pro-

ceeding on a review. 

(7) Any hearing in proceedings of the Tribunal shall be open to 

the public unless the Tribunal, for good cause, otherwise directs.  

(8) A person giving evidence or information, or producing docu-

ments, in relation to proceedings for review of a decision has the pro-

tections and liabilities of a witness giving evidence in proceedings be-

fore the High Court. 

Tribunal orders 137. (1) In proceedings on an application for review of a review-

able decision, the Tribunal may, by order— 
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(a) set the decision aside; 

(b) set the decision aside and remit the matter to the decision-

maker for further consideration; 

(c) in the case of a decision of any of the following kinds, also 

make an order setting aside the decision and substituting 

the decision of the Tribunal— 

 (i) a decision in relation to an administrative penalty or-

der; 

 (ii) a decision of a kind prescribed by regulation for the 

purposes of this section; or 

(d) dismiss the application. 

(2) The Tribunal may, in exceptional circumstances, make an or-

der that a party to proceedings on an application for review of a deci-

sion pay some or all of the costs reasonably and properly incurred by 

the other party in connection with the proceedings. 

(3) Subsections (1) and (2) are subject to any provision of a finan-

cial sector law that excludes, restricts or qualifies the orders that the 

Tribunal may make in proceedings for reconsideration of a decision.  

(4) The Tribunal may, by order, summarily dismiss an application 

for review of a decision if the application is frivolous, vexatious or 

trivial. 

(5) If the Tribunal members hearing an application for review of 

a decision are divided in opinion as to an order to be made, the opinion 

of the majority of those members prevails, but if they are equally di-

vided in opinion, the opinion of the member presiding prevails. 

Appeal to High 
Court 

138. (1) A party to proceedings on a review who is aggrieved by 

a decision of the Tribunal on or involving a question of law may appeal 

the decision to the High Court. 

(2) The appeal shall be commenced within 30 days after the deci-

sion is notified to the party. 

(3) In this section, “question of law” does not include a question 

whether there is sufficient evidence to justify a finding. 

Enforcement of 
Tribunal orders 

139. (1) A party to proceedings on an application for review of a 

decision may file with the registrar of a competent court a certified 

copy of an order made by the Tribunal in the proceedings if— 
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(a) no proceedings in relation to the making of the order have 

been commenced in a court by the end of the period for 

commencing such proceedings; or 

(b) if such proceedings have been commenced — the proceed-

ings have been finally disposed of.  

(2) The order, on being filed, has the effect of a civil judgment, 

and may be enforced as if lawfully given in that court. 

PART IV — FINANCIAL PROVISIONS 

Division 1 — FSA Fund  

FSA Fund 140. (1) There is established a fund, to be known as the FSA Fund, 

which vests in the Authority. 

(2) The purpose of the FSA Fund is defray the expenses of the 

Authority. 

(3) The FSA Fund shall be administered and controlled by the Au-

thority. 

(4) There shall be paid into the FSA Fund― 

(a) the funds held by the General Funds of the Capital Markets 

Authority, the Insurance Regulatory Authority, the Sacco 

Societies Regulatory Authority and the Retirement Bene-

fits Authority Fund; 

(b) amounts appropriated by Parliament; 

(c) fees and charges imposed under the financial sector laws 

in relation to the Authority; 

(d) amounts payable to the Authority out of the Levies Ac-

count; and 

(d) any other amount paid to or received by the Authority. 

(5) There shall be paid out of the Fund all such sums of money 

required to defray the expenditure incurred by the Authority in the ex-

ercise, discharge and performance of its objectives, functions, powers 

and duties. 

Investment 141. The Authority may— 

(a) place on deposit with such bank or banks as it may deter-

mine; or 
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(b) otherwise invest, in accordance with Government Policy 

on investment and a policy approved by the Board; 

any amount standing to the credit of the FSA Fund not immediately 

required for its purposes. 

FSA financial rec-
ords and reports 

142. (1) The Authority shall cause to be kept proper books of ac-

counts of the income, expenditure, assets, liabilities and all other fi-

nancial transactions of the Authority. 

(2) Within a period of 30 days after the end of each financial year, 

the Board shall prepare financial statements. 

(3) Within a period of 120 days after the end of each financial 

year, the Board shall submit the financial statements to the Auditor-

General or to an auditor appointed by the Board under the authority of 

the Auditor-General. 

(4) The financial statements shall be audited and reported upon in 

accordance with the Public Audit Act, 2003. 

Division 2 — Ombudsman Fund  

Ombudsman Fund 143. (1) There is established a fund, to be known as the Ombuds-

man Fund, which vests in the Ombudsman. 

(2) The purpose of the Ombudsman Fund is defray the expenses 

of the Ombudsman. 

(3) The Ombudsman Fund shall be administered and controlled 

by the Ombudsman. 

 (3) There shall be paid into the Ombudsman Fund― 

(a) amounts appropriated by Parliament; 

(b) fees and charges imposed under the financial sector laws 

in relation to the Ombudsman; 

(d) amounts payable to the Ombudsman out of the Levies Ac-

count; and 

(d) any other amount paid to or received by the Ombudsman. 

(4) There shall be paid out of the Ombudsman Fund all such sums 

of money required to defray the expenditure incurred by the Ombuds-

man in the exercise, discharge and performance of its objectives, func-

tions, powers and duties. 

Investment 144. (1) The Ombudsman may— 
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(a) place on deposit with such bank or banks as it may deter-

mine; or 

(b) otherwise invest, in accordance with Government Policy 

on investment and a policy approved by the Board; 

any amount standing to the credit of the Ombudsman Fund not imme-

diately required for its purposes. 

(2) The Ombudsman may— 

(a) place on deposit with such bank or banks as it may deter-

mine; or 

(b) otherwise invest, in accordance with Government Policy 

on investment and a policy approved by the Board; 

any amount standing to the credit of the Ombudsman Fund not imme-

diately required for its purposes. 

Ombudsman fi-

nancial records 
and reports 

145. (1) The Ombudsman shall cause to be kept proper books of 

accounts of the income, expenditure, assets, liabilities and all other fi-

nancial transactions of the Ombudsman. 

(2) Within a period of 30 days after the end of each financial year, 

the Ombudsman shall prepare financial statements. 

(3) Within a period of 120 days after the end of each financial 

year, the Ombudsman shall submit the financial statements to the Au-

ditor-General or to an auditor appointed by the Ombudsman under the 

authority of the Auditor-General. 

(4) The financial statements shall be audited and reported upon in 

accordance with the Public Audit Act, 2003. 

Division 3 — Compensation Funds 

Financial Sector 

Compensation 

Funds  

146. (1) There are established five funds, to be called― 

(a) the Capital Market Compensation Fund; 

(b) the Insurance Compensation Fund; 

(c) the Pensions Compensation Fund; 

(d) the Sacco Compensation Fund; and 

(e) the Conduct Compensation Fund. 

(2) The purpose of each Compensation Fund is to fund relevant 

compensation payments under Division 1 of Part XII. 



Financial Services Authority Bill, 2016 90 

28260694_1 (v08) 

(3) Each Fund shall be administered and controlled by the Com-

pensation Funds Board. 

Operation of Capi-

tal Market Com-
pensation Fund 

147. (1) There shall be paid into the Capital Market Compensation 

Fund― 

(a) amounts appropriated by Parliament; 

(b) amounts payable to the Compensation Funds Board out of 

the Levies Account in respect of the Capital Markets Act 

or the Central Depositories Act; and 

(c) any other amount paid to or received by the Compensation 

Funds Board for payment into the Capital Market Com-

pensation Fund. 

(2) There shall be paid out of the Capital Market Compensation 

Fund― 

(a) all such amounts as are required to be paid out of the Fund 

under Division 1 of Part XII; 

(b) a reasonable proportion of the amounts required to defray 

the expenditure incurred by the Compensation Funds 

Board in the exercise, discharge and performance of its ob-

jectives, functions, powers and duties. 

Operation of the 

Insurance Com-
pensation Fund 

148. (1) There shall be paid into the Insurance Compensation 

Fund― 

(a) the amount standing to the credit of the Policyholders 

Compensation Fund established under Part XIX of the In-

surance Act; 

(b) amounts appropriated by Parliament; 

(c) amounts payable to the Compensation Funds Board out of 

the Levies Account in respect of the Insurance Act; and 

(d) any other amount paid to or received by the Compensation 

Funds Board for payment into the Insurance Compensa-

tion Fund. 

(2) There shall be paid out of the Insurance Compensation Fund― 

(a) all such amounts as are required to be paid out of the Fund 

under Division 1 of Part XII; 

(b) a reasonable proportion of the amounts required to defray 

the expenditure incurred by the Compensation Funds 
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Board in the exercise, discharge and performance of its ob-

jectives, functions, powers and duties. 

Operation of Pen-

sions Compensa-
tion Fund; 

149. (1) There shall be paid into the Pensions Compensation 

Fund― 

(a) amounts appropriated by Parliament; 

(b) amounts payable to the Compensation Funds Board out of 

the Levies Account in respect of the Retirement Benefits 

Act; and 

(c) any other amount paid to or received by the Compensation 

Funds Board for payment into the Pensions Compensation 

Fund. 

(2) There shall be paid out of the Pensions Compensation Fund― 

(a) all such amounts as are required to be paid out of the Fund 

under Division 1 of Part XII; 

(b) a reasonable proportion of the amounts required to defray 

the expenditure incurred by the Compensation Funds 

Board in the exercise, discharge and performance of its ob-

jectives, functions, powers and duties. 

Operation of 

Sacco Compensa-
tion Fund; 

150. (1) There shall be paid into the Sacco Compensation Fund― 

(a) the amount standing to the credit of the Deposit Guarantee 

Fund established under Part VI of the Sacco Act; 

(b) amounts appropriated by Parliament; 

(c) amounts payable to the Compensation Funds Board out of 

the Levies Account in respect of the Sacco Act; and 

(d) any other amount paid to or received by the Compensation 

Funds Board for payment into the Sacco Compensation 

Fund. 

(2) There shall be paid out of the Saco Compensation Fund― 

(a) all such amounts as are required to be paid out of the Fund 

under Division 1 of Part XII; 

(b) a reasonable proportion of the amounts required to defray 

the expenditure incurred by the Compensation Funds 

Board in the exercise, discharge and performance of its ob-

jectives, functions, powers and duties. 
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Operation of Con-

duct Compensa-
tion Fund 

151. (1) There shall be paid into the Conduct Compensation 

Fund― 

(a) amounts appropriated by Parliament; 

(b) amounts payable to the Compensation Funds Board out of 

the Levies Account in respect of this Act; and 

(d) any other amount paid to or received by the Compensation 

Funds Board for payment into the Conduct Compensation 

Fund. 

(2) There shall be paid out of the Conduct Compensation Fund― 

(a) all such amounts as are required to be paid out of the Fund 

under Division 1 of Part XII; 

(b) a reasonable proportion of the amounts required to defray 

the expenditure incurred by the Compensation Funds 

Board in the exercise, discharge and performance of its ob-

jectives, functions, powers and duties. 

Funds may be 
managed jointly 

152. Despite any other law or agreement, the Compensation Funds 

Board are not required to manage or invest the Compensation Funds 

as separate funds. 

Division 3 — Levies 

Financial sector 

levy  
153. (1) The Regulations shall, for each financial year, impose fi-

nancial sector levy in accordance with this Act. 

(2) The amount of financial sector levy imposed in respect of each 

of the five financial years after the commencement of this Act shall 

not exceed the amount of [current levy – to be defined] adjusted in 

accordance with the formula— 

previous year levy x (current index ÷ previous index) 

where— 

“current index”, for a financial year, means index most recently pub-

lished before the start of the financial year; 

“index” means [to complete – consumer price index]; 

“previous index” means the index as most recently published before 

the start of the previous financial year; 

“previous year levy: means the amount of financial sector levy im-

posed in respect of the immediately previous financial year. 
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[Provision after the first 5 years to be completed] 

(3) Regulations imposing financial sector levy shall identify the 

proportions of financial sector levy to be— 

(a) applied to fund the Ombudsman; and 

(b) paid to each of the Compensation Funds. 

(4) Financial sector levy for a financial year is payable by the levy 

payers identified in the Regulations imposing the levy.. 

(5) The amount of financial sector levy payable by a levy payer in 

respect of a financial year is calculated in accordance with the Regu-

lations imposing the levy. 

Consultation re-
quirements 

154. (1) The Cabinet Secretary shall not make Regulations under 

section 153 unless the Authority has published— 

(a) a draft of the Regulations; 

(b) estimates and projected estimates of income and expendi-

ture relevant to the determination; 

(c) a notice inviting submissions in relation to the determina-

tion and stating— 

 (i) where and how submissions are to be made. 

 (ii) the period within which submissions are to be made 

(the “submission period”). 

(2) The submission period shall be at least one month. 

(3) The Cabinet Secretary shall take into account, in deciding 

whether to make the Regulations, all submissions made within the sub-

mission period. 

Information re-

quired for assess-

ment of financial 
sector levy  

155. (1) The Authority may determine in writing what infor-

mation a financial institution is to give the Authority to assist the Au-

thority to work out the institution’s liability for financial sector levy 

for a financial year. 

(2) A determination under subsection (1) may specify the way in 

which and time by which information is to be provided. 

(3) A determination under subsection (1) comes into force– 

(a) when it is published by the Authority; or 
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(b) if it provides that it is to come into effect on a later date 

— on the later date. 

(4) A financial institution to which a determination under sub-

section (1) applies shall comply with the requirements of the deter-

mination. 

Penalty — Kshs. [complete]. 

Assessment of fi-

nancial sector 
levy  

156. (1) The Authority shall issue to each levy payer for a finan-

cial year an assessment of financial sector levy payable by the levy 

payer. 

(2) Financial sector levy is due and payable by a levy payer at 

the end of 30 days after the assessment of the levy is issued to the 

institution. 

Payment of finan-

cial sector levy by 
instalments 

157. (1) If a levy payer offers, in the way set out in the assess-

ment notice, to pay financial sector levy by specified instalments, the 

Authority must, within 21 days after the offer is made – 

(a) accept the offer; 

(b) accept a modified offer; or 

(c) reject the offer; 

and must notify the person accordingly. 

(2) If the levy payer is not notified within the 21 days, the offer 

is taken to be rejected. 

Penalty levy 158. (1) If a levy payer fails to pay the whole amount of financial 

sector levy when it is due, penalty levy is imposed, for each month 

during which the amount remains unpaid. 

(2) Penalty levy for a month is calculated as follows: 

(a) if the amount unpaid at the beginning of the month is or 

is less than Kshs. [insert] — Kshs. [insert]; 

(a) if the amount unpaid at the beginning of the month s more 

than Kshs. [insert] but less than Kshs. [insert] — 

Kshs. [insert]; 

(c) if the amount unpaid at the beginning of the month is or 

is more than Kshs. [insert] — Kshs. [insert]. 
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Waiver of finan-
cial sector levy  

159. The Authority may, on application by a levy payer liable to 

pay financial sector levy, waive the whole or a part of the financial 

sector levy. 

Refund of over-

paid financial sec-
tor levy  

160. (1) If an amount of financial sector levy has been overpaid, 

the amount overpaid shall be refunded by the Authority. 

(2) The Authority, the Ombudsman and the Compensation Funds 

Board shall, in accordance with arrangements agreed between them, 

make adjusting payments to take account of amounts refunded under 

subsection (1). 

Levy Account 161. (1) The Authority shall establish an account in its name with 

a bank licensed under the Banks Act, specially designated as the Levy 

Account. 

(2) The Levy Account shall be an interest bearing account. 

(3) The following are to be paid into the Levy Account— 

(a) amounts received by the Authority as levy; 

(b) amounts received by the Authority from the investment of 

money standing to the credit of the Levy Account. 

(4) Money standing to the credit of the Levy Account is to be ap-

plied only for the following purposes— 

(a) to make investments authorised under this Act; 

(b) to make payments to the Authority, the Ombudsman and 

the Compensation Funds Board; 

(c) to repay amounts of levy that have been waived, and 

amounts paid into the Account in error. 

Division 4 — General 

Fees and charges 162. (1) The Regulations may determine fees and charges payable 

in respect of services rendered by the Authority and the Ombudsman 

in the performance of their functions under a financial sector law. 

(2) Fees and charges under this section shall not be such as amount 

to a tax mentioned in section 114 of the Constitution. 

(3) Fees in respect of services provided to a person are payable by 

the person when the service is provided, or at a later time as agreed to 

by the person to whom the amount is payable. 
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(4) A person to whom an amount is payable as a fee or charge 

may, on application by a person liable to pay the fee or charge, waive 

the whole or a part of the fee or charge. 

Levy etc a debt 163. (1) Each of the following is a debt due to the Authority— 

(a) an amount of financial sector levy imposed on a person; 

(b) an amount of an administrative penalty payable by a per-

son under this Act; 

(b) an amount of fees and charges imposed on a person in re-

spect of services provided by the Authority; 

(d) an amount payable by way of interest under this Act on 

unpaid administrative penalty. 

(2) The amount of a debt due under this section and may be re-

covered by action in a court of appropriate jurisdiction. 

PART XV — MISCELLANEOUS PROVISIONS 

Transition in 164. (1) The Cabinet Secretary shall, by notice or notices in the 

Gazette, determine periods (“transition periods”) for classes of finan-

cial institutions, or financial products or financial services, identified 

in the notice or notices. 

(2) A transition period shall— 

(a) start no earlier than six months after the enactment of this 

Act; and 

(b) end no later than two years after that time; 

but the Cabinet Secretary may, by further notice in the Gazette, extend 

a transition period by a further period of no more than 12 months. 

(3) A person is not required to comply with this Act in relation to 

a class of financial institutions, or financial products or financial ser-

vices, until the transition period for the class has expired, but this sub-

section does not prevent the Cabinet Secretary or the Authority from 

taking necessary action. 

Exemptions gener-
ally  

165. (1) The Authority may, in writing, exempt any person or 

class of persons from a specified provision of a financial sector law. 

(2) The Authority must not do so if it considers that the exemp-

tion— 
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(a) will be contrary to the public interest; 

(b) is contrary to a financial sector law; or 

(c) may otherwise prejudice the achievement of the objects of 

a financial sector law. 

(3) The Authority must publish each exemption. 

Notifications to 
Authority  

166. (1) The Authority may determine procedures and require-

ments for notifications to the Authority required by this Act or another 

financial sector law. 

(2) To be valid, a notification to the Authority must comply with 

those procedures and requirements. 

(3) The Authority shall publish a determination under subsection 

(1). 

Reporting to Au-
thority  

167. (1) An auditor of a licensed financial institution, or of a hold-

ing company in a financial conglomerate, shall, without delay, submit 

a detailed written report to the Authority, the governing body of the 

financial institution and, in the case of financial conglomerate, the 

holding company of the financial institution, about any matter relating 

to the business of the financial institution or a company within the con-

glomerate, being a matter— 

(a) of which the auditor becomes aware of in the course of 

performing functions and duties as auditor; and 

(b) that the auditor considers— 

 (i) is causing or is likely to cause the financial institution 

to be financially unsound; 

 (ii) is contravening or may contravene a financial sector 

law in a material respect; or 

 (iii) in the case of an auditor, that it may result in an audit 

not being completed or may result in a qualified or 

adverse opinion on accounts. 

(3) Compliance, in good faith, with subsection (1) is not a contra-

vention of a law, a breach of a contract or a breach of a code of pro-

fessional conduct. 

(1) A person may report to the Authority— 

(a) financial difficulties or suspected financial difficulties in a 

financial institution;  
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(b) a contravention or suspected contravention of a financial 

sector law in relation to a financial institution; or 

(c) the involvement or the suspected involvement of a finan-

cial institution in financial crime. 

(2) Unless the report was made in bad faith, a person who makes 

a report in terms of subsection (1) is not— 

(a) criminally liable for making the report; or 

(b) liable to pay compensation or damages to any person in 

relation to a loss caused by the report. 

Information shar-

ing arrangements  
168. [to be completed] 

Prohibition of vic-
timisation  

169. A person shall not subject another person to any prejudice in 

employment, or penalise another person in any way, on the ground that 

the other person made a report under section 167, even if the report 

was not required by law. 

Penalty — Kshs. [complete] 

Protected disclo-
sures  

170. Sections 167 and 169 apply in addition to, and do not limit, 

any other law that provides protection for persons who properly report 

contraventions of the law. 

False or mislead-
ing information  

171. (1) A person who provides to the Authority, in connection 

with the operation of a financial sector law, information that is false or 

misleading, including by omission, commits an offence. 

Penalty — Kshs. [complete] 

(2) A person who— 

(a) provides to the Authority, in connection with the operation 

of a financial sector law, information that is false or mis-

leading, including by omission; and 

(b) knew or believed, or ought reasonably to have known or 

believed, that the information was false or misleading; 

commits an offence. 

Penalty — Kshs. [insert – higher than for subsection (1)]. 

Accounts and rec-
ords  

172. (1) A person who is required under a financial sector law to 

keep accounts or records commits an offence if the accounts or records 

do not correctly record and explain the matters, transactions, acts or 

operations to which they relate. 
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Penalty — Kshs. [insert]. 

(2) If– 

(a) a person is required under a financial sector law to keep 

accounts or records; 

(b) the accounts or records do not correctly record and explain 

the matters, transactions, acts or operations to which they 

relate; and 

(c) the person— 

 (i) knew that, or was reckless whether, the accounts or 

records correctly recorded and explained the matters, 

transactions, acts or operations to which they relate; 

 (ii)  intended to deceive or mislead a financial sector reg-

ulator or an investigator; or 

 (iii)  intended to hinder or obstruct a financial sector reg-

ulator, or an investigator in performing his or her du-

ties in terms of a financial sector law; 

the person commits an offence. 

Penalty —Kshs [insert – higher than for subclause (1)] 

False assertion of 

connection with 
Authority  

173. A person who, without the consent of the Authority, applies 

to a company, body, business or undertaking a name or description 

that signifies or implies some connection between the company, body, 

business or undertaking and the Authority commits an offence. 

Penalty— [insert]. 

Provisions about 

liability in relation 

to bodies corpo-

rate  

174. (1) If a financial institution commits an offence against a fi-

nancial sector law, each member of the governing body of the financial 

institution is guilty of the same offence. 

(2) It is a defence to a prosecution for an offence against subsec-

tion (1) that the defendant took all reasonably practicable steps to pre-

vent the commission of the offence. 

(3) If a key person of a financial institution engages in con-duct 

relating to the provision of financial products or financial services that 

amounts to a contravention of a financial sector law, the financial in-

stitution is taken also to have engaged in the conduct. 
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(4) It is a defence to a prosecution for an offence against subsec-

tion (3) that the financial institution took all reasonably practicable 

steps to prevent the conduct. 

Extension of peri-

ods for compli-
ance  

175. (1) The Authority may, by determination in writing, extend 

any period for compliance with, or a period prescribed by, a pro-vision 

of a financial sector law, other than a provision that the Authority must 

comply with. 

(2) The Authority may do so— 

(a) on application by a person who must comply with the pro-

vision or on its own initiative; and 

(b) more than once; and 

(c) either before or after the time for compliance has passed 

or the period prescribed has ended. 

Requirements for 

notification and 
concurrence  

176. (1) An obligation of the Authority under a financial sector 

law to notify the Central Bank of Kenya or another State organ of a 

particular matter does not apply if the Central Bank of Kenya or other 

State organ has agreed that notification is unnecessary. 

(2) If a financial sector law provides that the Authority may not 

take a particular action without the concurrence of the Central Bank of 

Kenya or another State organ, the concurrence is not required if the 

Central Bank of Kenya or another State organ has agreed its concur-

rence is unnecessary. 

Certificates, rec-

ords and entries in 

books of account 

admissible in evi-
dence  

177. (1) A certificate, in the form determined by, and authenti-

cated as determined by, the Authority, that shows that, at a specified 

date— 

(a) a person was or was not licensed under a financial sector 

law; 

(b) a specified licence was or was not subject to specified con-

ditions; 

(c) a specified licence was, at a specified time, suspended, 

cancelled or revoked; 

(d) a specified financial institution was at a specified time a 

prudentially regulated financial institution or an eligible 

prudentially regulated financial institution; or 

(e) specified companies formed a financial conglomerate; 
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is admissible as evidence of the facts and matters stated in it and, un-

less the contrary is established, is conclusive. 

(2) In any proceedings under or in relation to a financial sector 

law, a business document of or held by a financial institution is admis-

sible as evidence of the matters, transactions and accounts recorded in 

it. 

Notices to licen-
sees  

178. (1) A notice under or relating to a financial sector law to a 

person who is or was licensed under the financial sector law may be 

served on, or given to— 

(a) the person; or 

(b) if the person cannot be found after reasonable inquiry — 

some other person apparently involved in the management 

or control of a place where the person carries or carried on 

the licensed activities. 

(2) For the purposes of a financial sector law, service under sub-

section (1) is effective service. 

Publication re-
quirements 

179. A requirement in a financial sector law for information or a 

document to be published shall be read as including a requirement for 

the information or document to be published on the website of the 

body required to publish it. 

Regulations  180. (1) The Cabinet Secretary may, after consultation with the 

Authority, make Regulations for giving effect to this Act and any other 

financial sector law. 

(2) Without limiting subsection (1), Regulations may— 

(a) [insert] 

PART XVI — REPEALS AND TRANSITIONAL PROVISIONS  

[to be reviewed] 

Subsidiary legisla-
tion  

181. Subject to this Act, any regulation or other instrument made 

or issued under the other financial sector laws shall continue to have 

effect as if such regulation or other instrument were made or issued 

under this Act. 

Licensing and reg-
istration  

182. (1) A person who, immediately prior to the commencement 

date of this Act, was licensed, registered or approved under a financial 

sector law is taken to be licenced under this Act on the commencement 

date. 
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(2) Any application made to the former institutions that has not 

been determined prior to the commencement date is deemed to have 

been made to the Authority. 

(3) To avoid doubt, a person is not licensed, registered or ap-

proved under the repealed Acts for the purposes of paragraph (1) if, 

immediately before the commencement date, the license, registration 

or approval, had expired and had not been renewed. 

Enforcement ac-
tion  

183. Any enforcement action, waiver, no objection or exemption 

granted, taken or commenced pursuant to the Capital Markets Act the 

Insurance Act, the Retirement Benefits Act and the Sacco Societies 

Act, including directives issued, shall apply as if it was an enforcement 

action, waiver, no objection or exemption granted, taken or com-

menced by the Authority. 

Registers 184. The Registers maintained pursuant to Capital Markets Act 

the Insurance Act, the Retirement Benefits Act and the Sacco Societies 

Act shall be deemed, after the commencement date, to be Registers 

maintained by the Financial Services Authority under this Act. 

Appeals and litiga-
tion  

185. (1) An appeal made to the respective Tribunals established 

under the financial sector laws that has not been determined be-fore 

the commencement date shall be treated as if made under this Act. 

(2) All litigation matters pending before a court involving the 

Capital Markets Authority, the Insurance Regulatory Authority, the 

Retirement Benefits Authority or the Sacco Societies Regulatory Au-

thority shall be deemed, at the commencement of this Act, to be litiga-

tion involving the Authority. 

MoUs and mem-

bership of associa-

tions  

186. (1) (1) All memoranda of understanding signed by the Finan-

cial Sector Regulators shall be deemed, at the commencement of this 

Act, to be entered into by the Authority. 

(2) All memberships to associations entered into by the Financial 

Sector Regulators before the commencement of this Act shall be 

deemed, at the commencement of this Act, to be entered into by the 

Authority. 

(3) All directives issued to the Financial Sector Regulators shall 

be deemed, at the commencement of this Act, to be directives issued 

to the Authority. 

Assets and liabili-
ties  

187. All the property, assets, rights and liabilities, obligations and 

agreements including any contracts of employment vested in, ac-

quired, incurred or entered into by or on behalf of the Financial Sector 

Regulators shall be considered to be vested in or to have been acquired 
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by the Authority and accordingly every such right, liability, obligation 

or agreement may be enforced by or against the Authority. 

Staff  188. (1) All persons who, before the commencement of this Act 

are employed by the Capital Markets Authority, the Insurance Regu-

latory Authority, the Retirement Benefits Authority or the Sacco So-

cieties Regulatory Authority shall, at the commencement of this Act, 

be taken to be staff of the Authority and employed in accordance with 

this Act on terms no less favourable than their terms of employment 

immediately before that time.. 

(2) Where at the commencement of this Act any penalty has been 

imposed on any staff of the Capital Markets Authority, the Insurance 

Regulatory Authority, the Retirement Benefits Authority or the Sacco 

Societies Regulatory Authority in disciplinary proceedings against 

that staff, and the penalty has not been or remains to be served by that 

staff, that staff shall serve or continue to serve such penalty to its full 

term. 

Repeals and 
amendments  

189. The Acts identified in the Second Schedule are repealed or 

amended, as set out in that Schedule. 

FIRST SCHEDULE — CONDUCT OF THE AFFAIRS OF THE 

BOARD  

Meetings 1. (1) Meetings of the Board shall be held as often as may be nec-

essary, for the performance of its functions, but not less than four times 

in every financial year and not more than 90 days shall elapse between 

the date of one meeting and the next meeting and such meetings shall 

be held at such places, times and days as the Chairperson may deter-

mine. 

(2) The Chairperson may at any time call for a special meeting of 

the Board and shall convene a special meeting within seven days of 

the receipt of a written request for that purpose ad-dressed to him by 

not less than two Members or from management. 

(3) The Chairperson shall chair all the Board meetings and if the 

Chairperson is not present, the members present shall choose one 

member to chair that meeting. 

(4) The quorum for a Board meeting is five Members. 

(5) A member shall be regarded as being present at a meeting of 

the Board if that member participates in the meeting by telephone, 
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video conferencing or other electronic means, provided that that mem-

ber is able to communicate with the other members present at the meet-

ing. 

(6) Each Board member present at a meeting of the Board, except 

the Chief Executive Officer, shall have one vote.  

(7) Unless a unanimous decision is reached, a decision at a meet-

ing of the Board shall be determined by a majority of votes of the 

Board members present who are entitled to vote and, in the event of a 

tie, the person chairing that meeting shall also have a casting vote.  

(8) No proceedings of the Board shall be invalid by reason only 

of a vacancy among the members thereof.  

(9) The Board Secretary shall maintain minutes of each meeting  

Committees 2. (1) Subject to any other written law, the Board may establish 

such committees as it may consider appropriate to perform such func-

tions and responsibilities as it may determine. 

(2) The Board of the Authority shall appoint the chairperson of a 

committee established under paragraph (1) from amongst its own 

members. 

(3) The Board may where it considers appropriate, co-opt any per-

son to attend the deliberations of any of its committees. 

Disclosure of in-
terests 

3. (1) If a member is directly or indirectly interested in any con-

tract, proposed contract or other matter before the Board and is present 

at a meeting of the Board at which the contract, pro-posed contract or 

other matter is the subject of consideration, he shall, at the meeting and 

as soon as reasonably practicable after the commencement thereof, 

disclose the fact and shall not take part in the consideration or discus-

sion of, or vote on, any questions with respect to the contract or other 

matter, or be counted in the quorum of the meeting during considera-

tion of the matter. 

(2) A disclosure of interest made under paragraph (1) shall be rec-

orded in the minutes of the meeting at which it is made. 

SECOND SCHEDULE — REPEALS AND AMENDMENTS 

 To be completed at the end. 

 


